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Abstract

This essay discusses several aspects of the legal procedures relating to Aeschines’
prosecution of Ctesiphon in 330 BCE. First, the essay demonstrates that through an
improved reading of the law at Demosthenes 23.92 that Ctesiphon’s proposal had not
expired when Aeschines brought his case to court in 330. Second, the essay shows that
the penalty Aeschines would have suffered for not gaining one fifth of the votes at the
trial was not the loss of the right to bring the same kind of cases again but the loss of the
right to bring any public cases in the future. Third, the essays analyzes the phrase ‘trials
brought by decree’ (Aeschin. 3.4) and proves that the phrase refers to trials in the
Assembly brought on the basis of an ad hoc decree and not to trials in the courts with

procedures modified by a decree of the Assembly.

In questo saggio vengono discussi alcuni aspetti della procedura relativa all’azione
intentata da Eschine contro Ctesifonte nel 330 a.C. Prima di tutto si intende dimostrare,
attraverso una corretta interpretazione della legge riportata in Dem. 23.92, che la proposta
di Ctesifonte non era scaduta quando Eschine agi in giudizio nel 330. In secondo luogo si
vuole dimostrare che la penalita in cui Eschine rischiava di incorrere, qualora non avesse
ottenuto un quinto dei voti dei giudici, era la perdita del diritto di intentare in futuro non
soltanto lo stesso tipo di azioni ma ogni tipo di azione pubblica. In terzo luogo viene
analizzata la locuzione ‘azioni intentate sulla base di un decreto’ (Aeschin. 3.4) allo scopo
di dimostrare che essa si riferisce a processi della cui decisione viene investita I’ Assemblea
sulla base di un apposito decreto, non a processi di competenza dei tribunali seguendo

procedure modificate in forza di un decreto dell’ Assemblea.
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82 The Crown Trial and Athenian Legal Procedure in Public Cases against Illegal Decrees

Introduction

During the month of Thargelion, 338/7 BCE, Demosthenes proposed that the tribes
meet on the second and third day of Skirophorion and that each tribe elect a teichopoios, a
commissioner for the repair of the walls (Aeschin. 3.27). At these elections, Demosthenes
was elected commissioner from his tribe Pandionis for the year 337/6 (Aeschin. 3.24. Cf.
Dem. 18.119). As commissioner, Demosthenes received ten talents for the work on the
walls (Aeschin. 3.23. Cf. 31). From his own resources, Demosthenes contributed one
hundred mnai (Aeschin. 3.17. Cf. [Plut.] X orat. 845f). At the same time Demosthenes was
also commissioner of the Theoric Fund (Aeschin. 3.24). Before Demosthenes submitted
his accounts for these offices, Ctesiphon proposed to honor Demosthenes with a gold crown
and to have his honors announced in the theater of Dionysus (Aeschin. 3.24). As Aeschines
(3.219) states, this motion was made during the lifetime of Philip.! Ctesiphon stated that
Demosthenes deserved these honors not only for his contribution of ten mnai for the work
on the walls, but also for ‘constantly speaking and doing what is best for the Athenian
people’ (Aeschin. 3.237. Cf. 3.49). Before the proposal was put to the vote in the Assembly,
Aeschines charged that the proposal was illegal and prevented it from being submitted to a
vote by bringing a hypomosia (cf. Xen. Hell. 1.7.34; Dem. 18.103). This is clear from the
fact that Demosthenes several times calls Ctesiphon’s proposal a probouleuma, which
implies that it had not been ratified by the Assembly (Dem. 18.9 [mpofovAiedpatog], 53
[tpoPePovrevpévov], 118 [mpoPfovievpatoc]). In another passage, Aeschines (Aeschin.
3.213) says that Ctesiphon is the author of the ‘opinion’ submitted to the Assembly, not the
decree enacted by the Assembly (ypyovtog v yvouny).

Even though Aeschines brought his charge against the proposal of Ctesiphon during
the year 336, the case did not come to trial until six years later in the middle of 330.> Several
remarks by Aeschines in his speech against Ctesiphon confirm this date for the trial.® First,

Aeschines (3.162) mentions an Athenian embassy to Alexander, which can be dated to this

For discussion of other dates in the sources see Wankel 1976: 11, note 14.
2 Dion. Hal. Letter to Ammaeus 1.12.
3 For the date of the speech see Wankel 1976: 31-33.
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time.* Second, Aeschines (3.132) mentions that the Persian king was no longer fighting for
his kingdom but to save his life, which clearly alludes to his circumstances after his defeat
at the battle of Gaugamela in the summer of 331.° Third, Aeschines (2.252) alludes to the
trial of Leocrates, which took place in 331.° Fourth, Aeschines (3.165-7) mentions the
revolt of Agis III of Sparta, but Aeschines (3.131) clearly implies that the revolt was over
because the Spartans had sent hostages to Alexander.” Fifth, Aeschines (3.254) states that
the Pythia at Delphi will take place in a few days (f|uep@®v pev OAlyov). This clearly alludes
to the Pythia of 330, which took place during the summer.®

In his speech at the trial, Aeschines (3.153-156) predicts that if the court votes to
acquit Ctesiphon, the terms of his decree will be carried out, in particular the announcement
of Demosthenes’ honors in the theater (trv €k 100 ymoeicpatog avappnotv). Later in the
speech, Aeschines (3.253-4. Cf. 259) states that by acquitting Ctesiphon they will have the
honors of Demosthenes announced in the theater and that their verdict will give him a
crown. Demosthenes (18.85. Cf. 266) also believes that if the vote goes in his favor, he will
receive a crown.

In the nineteenth century Arnold Schaefer claimed that Ctesiphon’s proposal would
no longer have been valid after a year (‘Zudem trat, als das Jahr abgelaufen war, der auf
Ktesiphons Antrag gefaflite Ratsbeschlufl auBer Kraft’) and cited a law in Demosthenes’
speech Against Aristocrates (23.92), which appears to state that probouleumata expired
after a year.” Schaefer accordingly believed that the proposal must have been revived (‘der
RatsbeschluB3 erneuert ward’) on the grounds that Aeschines in his speech takes it for
granted that if Ctesiphon is acquitted, the crowning of Demosthenes would take place at
the next Dionysia (‘Aeschines in seiner ganzen Rede es als selbstverstanden annimmt, daB,
wenn Ktesiphon freigesprochen werde, an den nichsten Dionysien die Bekrdnzung des
Demosthenes stattfinde’). Goodwin also noticed that ‘The mpoBodAevpa of the Senate

concerning the crown had legally expired at the end of the year 337-336. This was probably

4 See Arr. An. 3.6.2; Curt. 4.8.1 with Wankel 1976, following the analysis of Schaefer 1887, 224, note
1.

For the date of Gaugamela see Bosworth 1988: 79-85.

For the date of the trial of Leocrates see Harris 2013a: 233, note 54.

For discussion of the revolt of Agis and the chronology see Bosworth 1988: 198-204.

For the date of the Pythia see Wankel 1976: 33, note 83.

Schaefer 1887: 225-227.
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84 The Crown Trial and Athenian Legal Procedure in Public Cases against Illegal Decrees

not renewed until after the trial. The offence for which Ctesiphon was indicted was
committed when he proposed his bill in 336, and this offence was in no way mitigated by
the subsequent expiration of the act of the Senate. A renewal of the same decree would
probably been illegal while it was suspended under indictment; the proposal of a new
decree in a different form would have required a new indictment to prevent it from being
carried to the Assembly and passed like any other tpopovievpa.’’? Goodwin also cites the
law at Dem. 23.92 for the view that Ctesiphon’s proposal would have expired after a year.
The problem with Goodwin’s proposal is that both Aeschines and Demosthenes state that
if Ctesiphon is acquitted, the terms of his decree will go into effect without any new
decree.!! In his book on the procedure against illegal decrees, Hansen also believed that
Ctesiphon’s decree would have expired by the time of his trial: ‘Ktesiphon is acquitted by
the court, but Demosthenes cannot now be crowned because the decree is time-barred.’!'?
MacDowell thought that Demosthenes could have been crowned, but that after Ctesiphon
was acquitted, the expired probouleuma would then have to be proposed again with
identical form and content and voted on again in the Council before being submitted again
to the Assembly.! In an essay on the time-limit in the graphe paranomon, Giannadaki has
a similar view: ‘Dem. 23.92-93 suggests that a probouleuma which had not been enacted
within a year became invalid; it was not merely suspended or ‘frozen’, as the speaker never
challenges this in his anticipation of the argument of Aristocrates.” She then speculates that
‘Though it is impossible to determine with certainty how expired probouleumata, which
were then declared legal by the court, were ratified, the most obvious and economical
explanation would be that the court ruling would automatically reinstate the

probouleuma.’'* Giannadaki provides no evidence to support this view.

10 Goodwin 1901: 329-30.

Wankel 1976: 19-20 sees the procedural problem, but does not propose a solution.

12 Hansen 1974: 38.

13 MacDowell 2009: 197, note 120. Cf. Cawkwell 1969: 166: ‘The case was not proceeded with until
six years later in the early weeks of the year 330/29, although by then the tpofovievpa would have
long lapsed.” Cawkwell rightly notes however that there is no reason to believe that the proposal of
Ctesiphon was revived in 330.

14 Giannadaki 2014, 30. Cf. Giannadaki 2014, 31: ‘it is possible that if the decision was not made
within a year, the probouleuma would be deemed to have expired and therefore, it would have to be
reintroduced.’
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In a recent essay, E. Carawan revives Schaefer’s proposal, but adds several new
details and a new scenario.!> According to Carawan, ‘the council of 330/29 resurrected the
old probouleuma and thus the measure was at last introduced in the assembly, for the
people to decide upon the old decree de novo.” When the measure was finally introduced
to the Assembly, Aeschines then ‘reasserted his challenge to it.” At this meeting, the
Assembly then passed a decree that ‘the issue be decided at trial: whoever challenged the
measure as unlawful would face an assessed penalty, if he failed to win one fifth of the
votes.” Carawan further claims that this penalty set forth in the decree was different and
greater than the standard penalty for accusers who did not gain at least one fifth of the
votes.

This essay is divided into three parts. The first part re-examines the law at Dem.
23.92 and shows that it makes decrees of the Council valid for only one year, that is, any
decree of the Council expired after one year. The speaker claims that this law applied to
probouleumata, but this must be a misinterpretation of the law. Because only decrees that
had been enacted could be valid and because a probouleuma could not be valid before it
was enacted by the Assembly, the law had nothing to do with probouleumata. This means
that because there was no time-limit for submitting a probouleuma to a vote in the
Assembly, there is no need to believe that Ctesiphon’s proposal was somehow brought
back to life in 330. The second part of this essay examines the penalties for frivolous
prosecution and shows that there is to need to believe that the Assembly created a new ad
hoc penalty for Aeschines at the trial of Ctesiphon. What Demosthenes claims Aeschines
would suffer for not gaining one fifth of the votes was the standard legal penalty. In the
third part, trials created by decrees mentioned by Aeschines (3.4) are discussed. This phrase
refers to trials heard in the Assembly and initiated by decrees, not to ad hoc arrangements
for trials in court created by decrees. Trials in the courts were regulated by laws proposed

in the Assembly and ratified by the nomothetai, not by decrees.

15 Carawan 2019. Carawan’s view that Demosthenes compelled Aeschines to bring the case to court

is similar to that of Burke 1977, but see Harris 1995: 173-4 for a detailed refutation.
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When analyzing the statements about laws presented in the speeches of the Attic
orators, it is very important to distinguish between the actual terms of the law and the
interpretation a litigant may give to this law. Take, for instance, the law about the award of
crowns the subject of one of Aeschines’ charges in his indictment of Ctesiphon. This law
forbade the award of a crown to an apyr| that was still subject to the procedure of euthynai
(Aeschin. 3.31: &tepog [sc. vopog] o amayopedel apynv LmevOBvvov w1 GTEPAVODV).
Aeschines (3.11: dmayopevel Tovg vVevBHVOLS [sc. dpyovtog] un otepavodv. Cf. 26)
assumes that the term in the law dpyn means ‘official’ and that the law made it illegal to
award a crown to any official during his term of office before he passed the review of his
conduct after his term of office. In his speech defending Ctesiphon, Demosthenes gives a
different interpretation of the law. Demosthenes (18.113) notes that he was praised not for
those duties for which his conduct was subject to review, but for his contribution (00 mepi
T0VTOV Y& 008evOg MV VIevbuvog N, GAL' € olc émédmka). Demosthenes (18.117) then
sums up his argument: ‘I made a contribution. [ am praised for that reason. I am not subject
to audit for what I gave. I was a magistrate. | underwent an examination for my term of
office, not for what I contributed (énédwka).” Demosthenes clearly argues that the law
applied only to decrees of praise for a magistrate’s overall performance of his duties in
office and not to decrees of praise for individual acts of generosity during a term of office.
One should also note that Demosthenes (18.114) cites several decrees in which the
Assembly clearly followed his interpretation of the statute. Demosthenes (18.117) observes
that ‘Each of these men, Aeschines, was subject to examination for the office which he
held (tfig pév apyfic N pxev), but was not subject to examination for the actions for which
he was awarded a crown.’ Finally, there are several inscriptions recording honorary decrees
that confirm Demosthenes’ interpretation of the statute.'® If one had only the speech of
Aeschines, one might assume that Aeschines’ interpretation was the standard interpretation
of this statute, but fortunately Demosthenes’ speech has also survived as well as several

inscriptions, which corroborate his interpretation and contradict that of Aeschines. This is

16 See Harris 2017.
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a very important point of methodology when analyzing the evidence about statutes
presented by Athenian litigants.!”

One should also bear in mind that the legal case brought by Euthycles against the
proposal of Aristocrates rests on a deliberate misinterpretation of a key legal term in the
latter’s proposal. Euthycles quotes the key clause in the proposal: ‘After writing: “If
someone kills Charidemus” and omitting how he does it, whether in our interests or not, he
has immediately afterwards written: “he is subject to arrest from the territory of the allies”.’
(Dem. 23.16: “av yap damokteivn Tig Xapidnuov” ypayog kol mopafag 10 Tt mpdrTovia
eimely, motep” MUiv cvpeépovta fi 0D, Yéypagev 0OV “aydyipov 8k Tdv cuppdymy eivar.”
Cf. 34). Euthycles interprets the word agogimos to mean that whoever catches the person
who kills Charidemus can do anything to him he wishes: ‘He passes over the legally
designated court and hands him over without trial to his accusers for them to do whatever
they want to him, even if his guilt is not obvious. Those who catch him have the right to
torture, maim, and collect money’ (Dem. 23.27-28). As several scholars have noted, this is
not the standard meaning of the term agogimos, which normally means ‘subject to
extradition’ (cf. Xen. Hell. 7.3.11: éymoicacOs dfmov Todg Puyadag dymyipovg stvon 8k
nacdv TdV cvppayidwv). The proposal of Aristocrates only meant that anyone who killed
Charidemus would be arrested and extradited to Athens where he would be put on trial.

This is not the only passage in the speech in which Euthycles gives a fallacious
interpretation of a statute. Later in the speech Euthycles has the law about ad hominem
legislation read out: ‘no law shall be passed regarding an individual unless it applies to all
Athenians alike.” Euthycles then observes that all decrees should conform to the laws and
argues that the decree of Aristocrates is illegal because it applies only to Charidemus and
not to all Athenians. The argument is fallacious because the law applies only to laws
(nomoi) and not to decrees, which often contained provisions about individuals.'® If this

interpretation of the law were correct, all the decrees of the Assembly awarding citizenship

For other examples of trials in which litigants disagree about the meaning of a statute see Harris
2013a: 175-245.
18 See Canevaro 2013a: 74-5.
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would have been illegal. If Euthycles is capable of misinterpreting the key word in a statute
in these two passages, he is capable of doing the same elsewhere in his speech.”

It is important to present the full text of the passage from Demosthenes Against
Aristocrates (23.92).

I think that he will also present the following argument and attempt in this way to
mislead you: the decree is not in effect. It is a preliminary motion, but the law provides that
decrees of the Council are in effect for one year. As a result, if you vote against it, the city
will not suffer any serious harm.

ofopor tofvov avTOvV Kdkelvov €pelv TOV AOyov, kai c@odpa tavty Cntioswv
€€amatdv VUOC, OC dxupov €0TL TO YNEIGHA. TPoPovAgLLLA YAP €0TIV, O VOLOG O €méTEla
Kekevet T Tig PoLARC etvor ynoeiopato, Gote kv odtod Vv dmoyneioncde, 1 ye mOAC
QAADPOV 0VOEV TTEIGETOL KOTA TO YNPIGHO TOVTO.

First, it is important to distinguish what the law states and how Euthycles interprets
the law. As Euthycles states, the law provides that decrees of the Council are in effect for
one year. Euthycles then claims that this law applies to preliminary motions, which were
moved in the Council and presented to the Assembly for confirmation or rejection.
According to this view, if a preliminary motion was sent by the Council to the Assembly,
but was blocked by a hypomosia in a public action against an illegal decree, it would expire
after a year if the accuser did not bring his case to court within that period. In fact, Euthycles
explicitly states that his delay in bringing his case to court has made the decree invalid
(Dem. 23.93: oi 8¢ ypawydpevol kol ypdvous umomaoovtes kol ot oG dkvpov €6Tv). As a
result, if a proposal was indicted by an accuser, but the court voted against the accuser and
to uphold the proposal, the proposal could not be put to a vote in the Assembly if the trial
did not occur within a year after the proposal was moved in the Council.

The argument that the law about decrees of the Council applied to preliminary
motions (probouleumata) must be fallacious. Because the speech of Aristocrates has not
survived, it is impossible to know if he actually made this argument or not. Accusers were
quite capable of claiming that their opponents would make a certain kind of argument,

which they did not in fact make. For instance, Aeschines (3.13) claims that Demosthenes

19 See Gernet in Gernet and Humbert 1959: 99-103; Lonis 1988; MacDowell 2009: 199-202; Harris
2018: 24-25. On the arguments in this speech in general see now Esu 2020.
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will argue that he was not an official when Ctesiphon proposed his decree of praise and
that therefore the law about crowns did not apply to his proposal. In fact, Demosthenes
does not use this argument in the published version of his speech, but as we have seen
above, uses a different argument. But this makes no difference for the analysis of
Euthycles’ point. The law cited by Euthycles applies to decrees of the Council, but could
not have applied to preliminary motions. Preliminary motions could not be valid for a year
or be made invalid by the passage of time if they were never enacted in the first place. The
only motions that could be made invalid were the decrees voted by the Assembly (Dem.
20.44; 24.9).%°

Second, the accuser in a public action against an illegal decree submitted as a
probouleuma to the Assembly for a vote did not bring his action against a decree of the
Council, but against a preliminary motion, which was an ‘opinion’ (yvoun) of the Council
introduced to the Assembly for a vote.?! ‘Opinion’ (yvéun) is the term Aeschines (3.213)
uses to denote Ctesiphon’s proposal, which is never called a decree of the Council (cf.
Dem. 24.13). The precise terminology is very important in this case. When the Assembly
invited the Council to make a proposal, it did not ask the Council to present a decree of the
Council but an opinion for the Assembly to consider. For instance, before the trial of the
generals after Arginousai in 406 BCE, the Assembly invited the Council to draft a
preliminary proposal about the trial and to introduce it at the next meeting of the Assembly
(Xen. Hell. 1.7.7: mv 8¢ PovAnv mpoPoviedcacay giceveykelv dTm TpOT® Kpivowvto). At
this meeting Callixeinus introduced the opinion (yvoun), which had been drafted in the
Council (Xen. Hell. 1.7.9: évtedBev éxxkinoiav €nolovv, &ig fjv 11 PovAn sionveyke TV
ganthic yvounv Kaili&eivov gindvtoc). After this proposal was introduced, Euryptolemus
then attempted to stop the proposal from going forward by charging that it was illegal (Xen.
Hell. 1.7.12: 1ov 8¢ KaAAi&evov mposeEKOAEGOVTO TOPAVOLO PACKOVTEG CLYYEYPOUPEVOL

Evpuntorepnog te 6 Iewoudvaktog kai dArot Tivég). This is also the language one finds in

20 The very confused scholion on the passage sees this point: 10 §* 611 €nétein g TPOG TG YN eicpaTa

70D OOV, £yedonTo. AKVPOV UEV Yap Sl TO UNTT® Kupdoot Tov dfjpov. For a complete text and
translation see the Appendix. On the use of the term akyron in inscriptions see Dimopoulou 2014.
It appears to have been possible to bring a graphe paranomon against a decree of the Council, but
that would have been against a proposal about actions to be carried out by the Council about their
duties ([Dem.] 47.34), not about a preliminary motion introduced to the Assembly by the Council
about general matters to be decided by the Assembly.

21
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probouleumatic decrees of the Assembly.?? For instance, in a decree of the Council and
Assembly dated to 375/4, the Assembly invited the Council to submit its opinion about the
Corcyreans, the Acarnanians and the Cephallenians (IG 1I? 96, lines 11-13: yv[d]u[n]lv 8¢
EouPdriecOan g P[ovAfg 0Tt dokel] Tijt PovAfijt). There are dozens of examples, and in
each case the proposal submitted to the Assembly is never called a decree of the Council,
but an ‘opinion of the Council.” In fact, the evidence from the trial of Ctesiphon reveals
that this law clearly did not apply to preliminary motions (probouleumata) because both
Aeschines (3.153-6, 253-4, 259) and Demosthenes (18.85, 266) assume that if Ctesiphon
is acquitted, his proposal to crown Demosthenes and to have his honors announced in the
theater can go into effect. The problem identified by earlier scholars turns out to be non-
existent.

There is another case in which an accuser indicted an honorary decree and the case
did not come to trial for several years. Demosthenes (18.222-3) mentions a decree of honors
indicted by Diondas, who did not receive one fifth of the votes at the trial, and mentions
Demomeles and Hyperides as the proposers (cf. [Plut.] X orat. 848e-f). The new Hyperides
papyrus has now provided information about the case. Hyperides proposed his decree
before the battle of Chaeronea, but the case did not come to court until four years later.??
Despite the delay, the decree of Hyperides still went into effect because Demosthenes had
it read out to the court in 330.%* Diondas appears to have brought his case against the decree
of Hyperides before it was put to a vote in the Assembly as in the case of the decree of
Ctesiphon because Hyperides refers to his proposal as a probouleuma (144v8:
npoegPovAievoa). This provides another example in which a probouleuma was indicted, but
the trial did not take place until several years later. After the accuser lost his case, the
proposal was enacted by the Assembly.

The law about decrees of the Council clearly applies to decisions enacted by the
Council about the activities of the Council, not about motions to be introduced to the

Assembly.?®> The law was clearly aimed at defining the powers and jurisdiction of the

2 On probouleumatic decrees see Rhodes 1972: 52-82.

B See Horvath 2008: 27-28. For the text see Horvath 2014.
24 If the proposal was not passed, there would have been no copy kept in the archive. See Harris 1995:
14.

2 Rhodes 1972: 63 believes that the limit of one year applying to probouleumata was the bouleutic

Dike - 22 (2019): 81-111



Edward M. Harris 91

Council. The Athenians were very concerned about delineating the powers and
jurisdictions of various political bodies and magistracies. For instance, the Areopagus was
allowed to impose fines, but only up to a certain amount ([Dem.] 59.80). The Council was
also restricted to imposing fines of no more than five hundred drachmas ([Dem.] 47.43 Cf.
IG I 34, lines 38-9). The powers of the Council were strictly circumscribed also by the
oath members swore. The members of the Council promised not to put any Athenian who
provides three sureties in prison except in cases of treason, plotting against the democracy
or failing to make payments for collecting taxes (Dem. 24.144). In the decree about Chalcis
the members of the Council and the judges swear not drive out Chalcidians from Chalcis,
to destroy the city, to punish anyone with exile or put to death or confiscate property
without the approval of the Athenian people (IG IP 34 [446/5?], lines 3-10). This law
limited the powers of the Council by limiting the validity of their decrees to one year.
Unlike the Assembly, which could enact decrees or laws that were valid indefinitely, this
law restricted the Council to passing measures whose validity expired after a year. This is
certainly consistent with the attested decrees of the Council in the sources.?® In 415, the
Council voted to have the generals summon citizens in Athens in arms to the agora, those
living within the Long Walls to the Theseum, those in the Piraeus to the agora of
Hippodamus and the cavalry to the Anakeion (Andoc. 1.45). A little after 403/2 the Council

voted to have the decree of the Assembly about the proxeny of the sons of Apemantus

reinscribed because it had been destroyed by the Thirty (/G H2 6). In the winter of 370/69
the Council passed a decree to call a meeting of the Assembly immediately (Xen. Hell.
6.5.33). In 357 the Council voted to allow trierarchs to recover naval equipment by any
means necessary ([Dem.] 47.44). This decree was passed to implement a general decree of
the Assembly ([Dem.] 47.20, 44). In 346 Demosthenes moved in the Council that Philip’s
ambassadors be assigned front-row seats (proedria) in the theater at the Dionysia (Aeschin.
2.55,110; 3.76). He also passed a decree awarding crowns of wild olive to the members of

the First Embassy to Philip (Aeschin. 2.46). A little later Demosthenes passed a decree in

year, but Giannadaki 2014: 22, note 42 rightly rejects this because it would make decrees voted at
different times valid for different lengths of time.

26 For the decrees of the Council in the fourth century see Liddel 2020: 966-71. See also Rhodes 1972:
82-87. One should not include in this group the decree of the Council about Antiphon and others
([Plut.] X orat. 833d-834b) because this document is a forgery. See Harris 2021.
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the Council instructing the members of the Second Embassy to proceed to Philip and to
have him swear the oaths to the peace treaty with the Athenians (Dem. 19.154; Aeschin.
2.91). In each case the decree was to take effect immediately and did not enact a rule for
the future. One should also note that when the Assembly delegated powers to the Council
or gave the Council an order, it was always to do something immediately.?’” As Rhodes has
observed, ‘In times of democratic government the decrees of the boule remained subsidiary
to those of the ecclesia.’?® One can see this principle enunciated in a decree of the Assembly
delegating powers to the Council about preparing the fleet ‘provided that the Council does
not cancel any of the decisions voted by the people’ (IG 1I? 1629 (325/4), lines 264—69 (tijv
BovAnv | kupiav eivor yneilesOat | iy Mbovcav undev tdv | dymeiopévev tét dfumt). Like
the restrictions expressed in the oath of the Council, this law restricted the powers of the
Council by limiting the duration of its decrees to one year. But this had nothing to do with

the preliminary motions (probouleumata) submitted to the Assembly.

27 IG II? 127 (356/5), lines 34-5 (z[q]v [BlovA[nVv] wv[pliav eivor); IG 112 204 (352/1), lines 856 (tv
BovAnv kupiav eival[t yneilecOor 811 dv avtit 8okt dpiotov givar); Dem. 19,154 (‘ET|V Bouvinv
nomcovTog Tob dfuov kupiov); IG I1? 435 (after 336), lines 7-9 (v B[ovAnVv kvpiav eivor
yneil]|[ecOar 811 dv a]vTiit Sokijt dprotov eivon).

Rhodes 1972: 87. One referee observes: “¢ vero che un probouleuma viene presentato come una
gnome, ma rimane il fatto che nel prescritto di un decreto probuleumatico la formula ¢ edoxe tei
boulei kai toi demoi, il che parrebbe porre le delibere dei due organi sullo stesso piano.” Pace the
reader, the formula does not indicate that the two bodies were on the same footing. The phrase means
in effect that the following measure was voted by the Council as a proposal, which was then
submitted to the Assembly, which then ratified the proposal and thereby transformed what was only
proposal without legal force into a decree, which was legally binding. One needs to bear in mind
that the Assembly did not just ratify proposals made by the Council, but often added riders, which
supplemented the provisions of the decree of the Council and had not been approved by the Council.
Conversely, the Council did not have the power to add riders to decrees of the Assembly, which
demonstrates that the two bodies were not on the same footing. The interpretation of the formula
edoxe tei boulei kai toi demoi should not be used as evidence that the proposals of the Council
introduced to the Assembly were on the same footing as decrees of the Assembly. See IG 112, 1
[405/4], lines 52-54: éynopicOat 6 AOnvaiov @t dNumt KOpio |

[evar T& &ymewo]péva Tpdtepov mept Tapiov kabdmep 1| Porii mpoPoredoaca | [ég TOV dijpov
€o|nveykev). This shows very clearly that what made the proposal introduced by the Council legally
binding (kyria) was the vote of the Assembly, not the vote of the Council and the vote of the
Assembly combined. The referee also observes the phrase 611 do[k]ei tfj[1] Bov[Afjt (IG 112, 96, lines
12-13. Cf. 103, line 18). This phrase does not refer to a measure that is legally binding on the
Athenian people, but only that whatever the Council decides to introduce as a proposal to the
Assembly will be introduced as a proposal. The phrase does not indicate that the decision of the
Council was binding. The Assembly is inviting the Council to make a proposal; the Assembly is not
granting to the Council the power of making a legally binding proposal. The formula for that is very
different - see note 29.

28
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A correct understanding of the law about decrees of the Assembly shows that there
is no reason to believe that the Council ‘revived’ the decree of Ctesiphon in 330 as a way
of forcing Aeschines to bring his case to court. As Euthycles states (Dem. 23.93), it was
the accusers who could delay a trial, not the defendant and his allies.”’ As Cawkwell, has
rightly observed, Demosthenes (18.308) clearly implies that Aeschines was the one who
decided to bring the case to court because recent events favored an attack (git’ émi 00T

).3% The event that clearly

@ Koap®d PNTop £Eaipvng €k ThHg novyiog domep Tvedpa pavn
made Aeschines (3.132) think that the moment had arrived was the decisive defeat of
Darius at Gaugamela in 331. This is the reason why one of the most serious charges
Aeschines (3.156, 173, 239-40, 257-9) makes against Demosthenes is that he has accepted
Persian gold.’! When analyzing the reasons why the case against Ctesiphon came to court

in 330, therefore, one needs to examine the advantages for Aeschines and his motives.

II

In his speech at the trial of Ctesiphon, Demosthenes twice mentions the possibility
that the judges will punish Aeschines with a form of atimia (loss of rights).’? First,
Demosthenes (18.82) replies to Aeschines’ charge that he keeps silent after receiving
money. He replies by attacking Aeschines for never stopping his chatter and complains that
nothing will shut him up unless the judges stop him from talking by inflicting atimia on
him (éav uq 6” 0Tl TAWS WSV dTumcovteg THUEPOV).>? Later in the speech Demosthenes

(18.266) accuses Aeschines of being a sycophant (coi 8¢ cLKOEAVTN HEV £ivar SoKelv

» Pace Carawan 2019.

30 Cawkwell 1969: 167.

31 There is no reason however to follow Cawkwell 1969, who believes that it was Demosthenes’ failure
to support the revolt of Agis and the king’s defeat that caused Aeschines to bring his case to court.
See Harris 1995: 173.

I discussed the evidence for the penalty imposed for frivolous prosecution in Harris 1999, which
was reprinted in my book Harris 2006: 405-422. For some reason, Carawan 2019 does not cite either
the article or the book. The analysis of the article has been endorsed by Daix and Fernandez 2017:
355, note 364 (‘les exposés convaincants de Harris”) and Horvath 2019: 135, note 13. Wallace 2006
follows my analysis but claims the penalty for not following through was only the fine of one
thousand drachmas. See however the detailed refutation in Harris 2006b.

Yunis 2001: 156-7 sees that Demosthenes is alluding to the penalty for failing to gain one-fifth of
the votes, but mistakenly follows Hansen 1991: 192 in believing that this only barred the accuser
from bringing the same type of charge again.

32

33
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vmapyst), that is, a person who brings false charges in court.>* According to Demosthenes,
the risk Aeschines runs at this trial is whether he will be able to continue this activity (€1
o’ &titodTo moteiv) or will be forced to stop by not gaining one fifth of the votes (memadcoOon
un petorofovra 1o méumtov uépog tdvV ynewv). This clearly implies that the penalty
Aeschines will suffer will put an end of his career of bringing public charges, not to some
more serious form of atimia.

Carawan however claims that ‘Demosthenes is insisting upon a more radical loss
of rights; for if Aeschines faced only the fine and the bar to graphai of one sort or another,
it would hardly silence him in the assembly and at trial for other remedies.”*> This is not
convincing for two reasons. First, Demosthenes is clearly referring to Aeschines’ activities
in court, not to his political activity in general. Second, the penalty for failing to gain one
fifth of the votes was the loss of the right to bring any public actions in the future, not just
the loss to bring one or two kinds of public prosecution. It is important to review the all the
pertinent evidence, because Carawan selects only one passage and pays no attention to
other relevant passages.

First, there is a fragment of Theophrastus preserved in a scholion to Dem. 22.3 (13b
Dilts): AOfvnot obv &v toic dnposciolg dydotv, £0v pf LeTaddpn T TéumTov pépog, yidiag
dmotivel kai &1t mpdceoti Tig dtpia olov 1O dEeivan ufte yphyooOar mapovopov Pfite
eatvev pnte Epnyeictat.

At Athens in public cases, if someone does not gain a share of one fifth [of the
votes], he owes a fine of one thousand drachmas and there is in addition a certain loss of
rights such as the ability to bring a public action against an illegal action or a phasis or an
ephegesis.

It is important to have the correct text with the reading of the manuscript.*® This
fragment clearly shows that the unsuccessful accuser lost the general right to bring public

cases, not just the right to bring certain types of cases. Like the passage of Demosthenes,

34 On the term sycophant see the excellent study of Harvey 1990, who decisively refutes Osborne

1990.

35 Carawan 2019: 119.

36 The reading mopavopov is the reading of A, the only manuscript which has this scholion. Reiske
proposed emending this to mapavépwv, but the emendation is unnecessary; see Harris 1992: 79-80.
Carawan 2019: 114 claims that I rely on a “variant in schol. Dem. 22 (at §3)’ but this is not true.
This is not a variant, but the only reading in the only manuscript carrying the scholion.
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the fragment of Theophrastus shows that the penalty was automatic once an accuser did
not gain one-fifth of the votes. It was not imposed by another vote afterwards. This is
confirmed by Apollodorus in his apographe against Nicostratus ([Dem.] 53.1): he states
that if he loses his case, he runs the risk of never bringing another public case (10D undénote
undéva avdig vrEp Epawtod yphyachor). The second speech Against Aristogeiton in the
demosthenic corpus is a forgery probably composed in the Hellenistic period,?’ but the
author had some knowledge of Athenian law, because he states that when the prosecutor
does not gain one-fifth of the votes in a public case, he loses the right to bring a graphe, an
apagoge or an ephegesis in the future ([Dem.] 26.9: 10 Aowmov un ypaeeoBor und’ dmdryswv
uno’ épnyeicBon). These passages also indicate that the penalty was automatic; it was not
imposed by a vote of the judges.

Other sources also mention the atimia as a penalty without indicating what right is
lost. Hyperides (Eux. 34) states that Tisis of Agryle failed to gain one fifth of the votes and
suffered atimia. Andocides (1.33) makes a similar statement and later mentions a form of
atimia in which the person is not allowed to bring public actions (75: o0k jv ypéyacOar).
Pollux (8.53) provides similar information, but does not specify what rights the accuser
loses.

kaitot ye O OgdPPacTOg TOVG HEV GAAAG YPAQOS YPOWOUEVOLG YIAioG
T OQAIOKAVELY, €1 TO  TEUTTOV TAOV YOOV U KataAdfolev, kol Tpocatipododat, Tovg O
gloayyélhovtag un atipodcdot pév, OQAETV 08 Tag yilog.

On the other hand, Carawan pays no attention to these passages but relies on another
version of the law from Theophrastus (fr. 636¢ Fortenbaugh) found in Lex. Cant. s.v.
TPOGTILOV.

EKETO TQ) U1 LETAAOPOVTL TO TEUTTOV TOV YNO®V, OC Ocdppactoc &v méunto [epi
vopwv. &v 0¢ 10ig dnuociolg aydot Enuodvto Yol kol TpdoesTi TG AT, AGoTe W)
€€etvan punte ypdyoaosOot Tapavopmy pnte eaivey unte éenysicOot. v 0€ Tig Yoy apeEVOG
un Eme&EAON, Opoimc. mepi 08 ThG sicayyeAiag, £4v TIC U LETAAGPT TO TEUTTOV TOV YOV,
o1 d1kaoTol TIHDGLY.

There was a penalty for the one who did not gain one-fifth of the votes as

Theophrastus states in his On Laws. In public cases they were penalized one thousand

37 For the evidence against authenticity see Harris 2018a: 193-229.
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drachmas and there was in addition a certain form of atimia so that it was not permitted to
bring public actions against illegal proposals or a phasis or an ephegesis. If anyone who
brought a public charge did not follow through (i.e. bring the case to court), there was a
similar penalty. As for eisangelia, if anyone did not gain one-fifth of the votes, the judges
evaluated the penalty.®

This evidence is similar to that of the other version of the fragment, but gives the
impression that the loss of rights was more limited. But this is contradicted by the evidence
of the other version of the fragment, which is confirmed by the evidence from the orators,
especially Dem. 53.1 and [Dem.] 26.9. And the information given in this passage about
eisangelia is contradicted by the evidence from Pollux (8.53). This version of the fragment
is clearly not reliable and should not be used to argue for a more limited form of atimia.

Carawan then draws attention to the evidence from several lives of Aeschines. The
first is from the life of Aeschines in the Lives of the Ten Orators ([Plut.] X orat. 840c0d).

POV 6" Botepov, Dikinmov pev tetelevtnkoTog AAeEAVIpoL d¢ drafaivovtog gig
v Aciav, &ypdyato Ktmowpdvta mapovopmv &mi toic AnpocBévovg Tipoic: ov
petaAafav 6¢ TO TEUTTOV UEPOG TAV YNPOV EQuyev €ig TV Pdodov, yiliog dpayudc vep
g fltg ov  PouAnBeic kotabécBar. ol &' dtpiog avTd mpooTynBijvol Aéyovsy ov
BéLovTL €EeABETY Thig TOAemG, kol ABETY gig "Epecov g AAEEavOpov.

Sometime later, after Philip died and Alexander crossed to Asia, he brought a
charge of proposing an illegal decree against Ctesiphon for the honors for Demosthenes.
Not gaining one-fifth of the votes, he left for Rhodes, not wishing to pay the one thousand
drachmas for his defeat. Others state that he was given an additional loss of rights that
forced him to leave the city against his will, and he went to Alexander at Ephesus.

The reliability of this passage is called into question by the assertion that Aeschines
brought his charge against Ctesiphon after Philip’s death. In fact, we know that the charge
was brought during Philip’s lifetime and before Alexander crossed to Asia (see above).
This source then states that Aeschines did not gain one fifth of the votes, but did not wish

to pay the fine of one thousand drachmas and left for Rhodes. This is consistent with the

38 Sato 2015: 45-46 claims that the penalties for not following through on public cases ‘were not

automatically inflicted in addition to the original one,” but this is contradicted by the evidence of
Dem. 21.103, which shows that the penalty was automatic and thus confirms the evidence of
Theophrastus. Cf. Dem. 58.8 where the penalty is also automatic without being voted by a court.
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information about the penalty for not gaining one fifth of the votes examined above. The
alternative version claims that Aeschines suffered some loss of rights that forced him to
flee to Alexander at Ephesus. This information is also suspect because by the time
Aeschines lost his case against Ctesiphon in 330, Alexander was far away from Ephesus.
This in turn casts doubt on the information about the additional penalty, which appears to
have been invented to explain why Aeschines left Athens.*

The Life of Aeschines attributed to Apollonius has a different version of events.

Kol 0ploavTog TO TPOSTIOV €0V UT| O&1En a0 TO TapdvopoV Kol TINOEvTog Kol S
T0 u1 ovvacsOot Katafarelv TV Katadikny, v adtog OpLoe, UYL xpPNoaApLévon.

He set a penalty if he did not prove that it (the decree) was illegal and defeated and
unable to pay the judgment, which he had set, he went into exile.

This version has Aeschines set a penalty for himself if he did not prove the charge,
but there is no parallel in Athenian law for an accuser setting a penalty for himself. This
version has something in common with the life of Aeschines in the Lives of the Ten Orators
by stating that he could not pay the fine, but otherwise the two versions cannot be
reconciled. The passage says nothing about a penalty set by the court.

Photius (Bibl. I. 59 Henry) has still another version of events.

Kol opicog 10 TPOSTIHOV AOTOC EAVTH, £0v U 0&iln Tapdvopov, un oei&og g VTEGYETO
gE€émeoe Thg moTpidog.

And he set the penalty for himself if he did not show that the decree was illegal,
and when he did not show this as he promised, he was expelled from the country.

As for the previous life of Aeschines, there is no evidence for an accuser in
Athenian law ever setting a penalty for himself for not proving a charge. This passage
certainly cannot be used as evidence to show that a special ad hoc penalty was created for
Aeschines at the trial of Ctesiphon.

In short, there is no reason to believe that the penalty of atimia for not gaining one-
fifth of the votes threatened by Demosthenes was any other than the standard penalty in the
laws, which was the loss of the right to bring any public actions in the future. Demosthenes
is not alluding to any special penalty created on an ad hoc basis by a decree of the

Assembly.

¥ Similar information is found in Vita Aeschinis 2 and is suspect for the same reasons.
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11

Carawan has drawn attention to a passage in which Aeschines (3.4) complains
about certain corrupt practices in the Assembly and courts.*’ Aeschines alleges that some
people carelessly make illegal proposals and others, who were not selected honestly to
serve as proedroi but through a plot, put these proposals to a vote. If a member of the
Council does obtain his position by lot and honestly declares votes, men who consider the
constitution not the common possession of all citizens, but their own private property
threaten charges to denounce them, making slaves of private citizens and seizing power for
themselves. These same men overturn the trials established by the laws and judge cases
with decrees through an appeal to anger.

Aeschines makes a contrast between trials conducted according to the laws and
trials according to decree. Carawan claims that the latter are trials in court regulated by ad
hoc decrees passed by the Assembly. This is very unlikely, and Carawan provides no
parallels to support his view. On the other hand, it is well known that the procedures about
trials for homicide were regulated by the laws of Draco, which were protected by a strict
entrenchment clause (Dem. 23.62). The early laws of Solon were also protected by strong
oaths and probably by entrenchment clauses (Hdt. 1.29; Plut. Solon 25). In fact, when the
Athenians reformed their basic institutions in 411, they had to place a ban on public charges
against illegal decrees, which would suggest that the important laws governing the Council,
Assembly and courts were guarded by harsh penalties against changing their basic
provisions (Thuc. 8.67.2). After the new procedures for legislation enacted in 403, new
laws about substantive and procedural matters had to follow several steps.*! First, a
preliminary vote in the Assembly could take place at any time during the year to permit
proposals for new laws (Dem. 24.25). Second, all new proposals for laws had to be placed
in front of the monument of the Eponymous Heroes so that everyone could read them

(Dem. 24.25; Dem. 20.94). Third, the secretary was to read out all proposals submitted at

40 Carawan 2019: 116 (the passages ‘describes just the sort of rule-bending required to bring

Ctesiphon’s proposal back to life’).

For the procedure in nomothesia see Canevaro 2013b, who shows that the document at Dem. 24.20-
23 is a forgery. Cf. Canevaro 2013a: 80-104. Hansen 2016 has attempted to defend the authenticity
of the document, but for a detailed refutation of Hansen’s analysis see Canevaro 2018. The reply of
Hansen 2019 is not convincing and repeats his previous mistakes. See Canevaro 2020.
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every meeting of the Assembly until nomothetai were appointed (Dem. 20.94). Fourth,
during the third meeting of the Assembly after the preliminary vote, the people were to
discuss the selection of nomothetai and pass a decree appointing them (Dem. 24.25; Dem.
20.92). Fifth, synegoroi were to be elected to defend any laws to be repealed before the
new laws could be enacted (Dem. 24.36; Dem. 20.146). Sixth, any laws contrary to the new
proposals for laws had to be repealed by a public action against inexpedient laws (Dem.
24.32; 34-5; Dem. 20.93). Seventh, if the person who proposed a new law did not follow
these rules, anyone who wished could bring a public action against him on a charge of
enacting an inexpedient law (Dem. 24.32). Eighth, the Assembly sitting as nomothetai
enacted the new law (Dem. 20.94. Cf. Aeschin. 3.39).** If the legal procedures of the courts
were regulated by the laws, what were trials conducted according to decrees?

For the vast majority of cases, trials were held in the courts, but according to
Aristotle in the Politics (4.1298a) the deliberative part of the state, that is the Council and
Assembly, has authority in matters pertaining to sentences of death and exile, confiscation
of property and the accountability of officials. The law of Cannonus authorized trials for
treason in the Assembly and set the penalty of death confiscation of property with one-
tenth given to Athena (Xen. Hell. 1.7.20, 34). Later in the fifth century, Aristarchus was
tried for betraying the fort at Oenoe in the Assembly through this procedure (Thuc. 8.98;
Xen. Hell. 1.7.28). In other cases, however, it was possible to create an ad hoc procedure
for a trial in the Assembly by decree. The best known example of such a trial is the case
against the generals after the battle of Arginousai in 406. The generals had instructed the
trierarchs to rescue those shipwrecked and to recover the dead, but a storm prevented them,
and many Athenians drowned. On their return to Athens, the generals made a report to the
Council about the storm. Timocrates proposed that the generals should be imprisoned and
handed over to the Assembly for trial. The Council accepted this proposal (1.7.3: petd 6¢
tadTa &v Tf] PovAf] dyodvto oi oTpatnyol mepi te T vavpoyiog Koi Tod peyébovg tod
Yepdvos. Tiuokpdatovg & eimdvtoc &tL Kol Tovg dAAovg ypn deBévtog €ig TOV dfjpov
mapadodijvar, 1 BovAn €dnce). The Council was acting on its power to imprison individuals

accused of wrongdoing (Dem. 24.144). The Council did not prescribe any procedure at this

2 On the identity of the nomothetai in legislative procedure see Harris 2018b: 207-8 and Canevaro

2020: 27, note 4. Cf. Canevaro and Esu 2018.
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point about a trial. It is clear that the Council placed the matter of the generals on the agenda
of the next meeting of the Assembly. There is no indication that it was making any
recommendation. There is also a clear distinction made between the case of the generals
and the case involving Erasinides about embezzlement, which was tried in court.

At the meeting of the Assembly, many speakers attacked the generals. The word
Katnyopovv is used, but this need not mean a formal accusation at this point. These are
speeches made in a normal debate in the Assembly. In the context of this debate, the
generals reply to the criticisms but rather briefly (oi otpatnyoi Bpoyéwg &xactog
aneloynoato). Xenophon (Hell. 1.7.) adds that they were not given the amount of time to
speak in accordance with the law (00 yap mpovtédn cpict Adyog katd TOV vopov). At the
next meeting of the Assembly, Callixeinus argued that these speeches were in effect their
answers to the charges. They also provide witnesses that the storm prevented the recovery
of the bodies (Xen. Hell. 1.7.6).

At this point, several people volunteered to act as sureties (€yyvdc6Oat) for the
generals, which would allow them to leave prison until the next meeting (1.7.7.). There
was then a formal vote to delay a final decision until the next meeting (£00&e 0¢
avaporécBon €ic étépav ékkAnoiov) and an order given to the Council to propose a
introduce a probouleuma at the next meeting about how to judge the generals (v 6¢
BovAnv mpofovievcacay giceveykelv dt@ TpdT® o1 Avdpeg kpivowvto). This would appear
to indicate that what had happened so far is not part of a trial, which would take place at
the next meeting. This turns out to be a key point, because at the next meeting Callixeinus
claims that the previous meeting of the Assembly afforded the generals a chance to make
their defence. Euryptolemus objects to this argument on the grounds that the amount of
time was not sufficient. It is important to note what is implicit in this decree of the
Assembly, namely, that the Assembly has the right to ask the Council to create an ad hoc
judicial procedure to try people in the Assembly. This is similar to the request of the
Assembly in the Eretria decree (340s) in which the Assembly creates a crime (IG II* 399,
lines 9-11: €av]| 6¢ T1g ToD Aowmod ypdvov Emctpa[tevont Emt Epé]|tplav fj £’ dAANV Tiva
TV cvupoyi[dov méiewmv) and a penalty (IG II* 399, lines 12-15: Odvatov ontod]|
Kateyv®dcOar koi T yprjpoto d[nudcia sivon kai t][fig Ogod 10 dmidéarov: Koi eiv[on Ta

ypuata ovtod]| dyodyipa €€ andownv TdV TOAE®[V TOV cvppoyidmv), then invites the
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Council to introduce a proposal about how to enforce this rule and impose this penalty (/G

II3 399, lines 6-9: mepi pev TV motplatevcdviov éni t]|[N]v yopav v Epetpléwv v
BovA[nv mpoPoviedoa]lcav éEeve[y]Kkelv ig TOV dTjHov €i[¢ TV TPOTNV EKK][Anciay, OTmg
av [8]iknv ddow katd [Tag ondvdag). It is also crucial to note that no one objected to the
Assembly’s right to create an ad hoc procedure for trying people in the Assembly.

Between the two meetings the Apaturia took place, and Theramenes had the
relatives of the victims dress in mourning. In Diodorus (13.101-2) this takes place in the
Assembly at the final meeting. At the meeting of the Council certain people allegedly
bribed Callixenus to accuse the generals (KoAAiEevov Eneicav &v 1} BOVAL] Katnyopeiv tdV
otpatny®v). Is this a formal accusation or just an attack on the generals? If it is a formal
accusation, the previous charges in the Assembly cannot have been formal accusations. At
the next meeting of the Assembly, Callixenus introduces the motion of the Council as
instructed by the Assembly at the previous meeting. This proposal starts with a clause of
justification giving the grounds for the proposal (éredn T@dv 1€ KaTNYOPOVVI®OV KATA TAV
oTPATNYDV Kol EKEVOV ATOAOYOLUEVOV &V T TPOTEPQ EKKANGig dknkoact). This is a key
part of the proposal because it claims that the defendants have had the right to answer the
charges at the previous meeting. This is of course misleading because no formal charges
had been made at the previous meeting. There was only a discussion of the matter on the
agenda. After Callixeinus made his proposal in the Assembly, Euryptolemus threatened to
bring a graphe paranomon. Later in the debate, Euryptolemus states that if the Athenians
try the generals following the proposal of Callixeinus, they will be violating the law
requiring that no citizen be put to death without a trial (Xen. Hell. 1.7.25: tovtovg
AmoAMOVTEC dpiTovg TopdL TOV VOpov).*

Hansen has claimed that the trial of the generals in the Assembly was a case of
eisangelia for three reasons: 1) the generals were removed by apocheirotonia; 2) the
Council was involved, and 3) the case was tried by the people.* There are several decisive

objections against Hansen’s view. First and above all, the noun eisangelia and the verb

s For this law see Lys. 22.2; Dem. 23.27, 36 with Harris 2013: 241-3. Cf. IG 13 40, lines 8-10.
Carawan 2010:37 claims that ‘Euryptolemos cannot point to any language in law that expressly bars
or preempts Kallixeinos’ procedure’, but these passages show that this view is mistaken.

4 Hansen 1975: 84-86.
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eisangellein are not found in the accounts of Xenophon and Diodorus. Second, the actions
of the general do not fit into any of the categories of the eisangelia law (Hyp. Eux. 7-8;
Lex. Cant. s.v. gicayyeAia; Pollux 8.52): 1) attempting to overthrow the democracy, 2)
treason, that is, betraying forts or military units to the enemy, and 3) taking money for not
giving the best advice to the people. Third, the motion of Callixeinus must be an ad hoc
procedure because if Callixeinus were following an established law, there would be no
need to specify the manner of voting. For instance, when the accuser indicated the
procedure selected in this plaint, he did not need to set out the steps to be followed because
they were already established by law. It also appears that this is no secret ballot because
everyone was to be given one pebble and to place it in one urn or the other. The proposal
also sets the penalty; if Callixeinus were following an established law, the penalty would
have been fixed (or a timesis), and there would have been no need to specify it. And if
Callixeinus were following an established legal procedure, no one could accuse him of
proposing an illegal decree.*> On the other hand, because the procedure was an ad hoc
measure created by a decree, it is easy to see how Euryptolemus could bring a graphe
paranomon.

After Euryptolemus threatened to bring a charge against the proposal of
Callixeinus, the people then shouted that the Assembly should be able to do whatever it
wishes. No one challenges the right of the Assembly to pass a motion creating a legal
procedure for a trial in the Assembly. The objection is that this motion violates rules about
procedure, not about the powers of the Assembly. Euryptolemus does not argue that the
trial cannot take place in the Assembly because the Assembly does not have the power to
try such cases (Xen. Hell. 1.7.12-13).

The main objection of Euryptolemus is that the procedure proposed in this ad hoc
measure should follow standard legal procedure but does not (Xen. Hell. 1.7.23-25).

This also makes it clear that this is an ad hoc procedure, not one according to established
law. In standard procedure, the day is divided into three parts and the defendant receives

one third to answer the charges. This objection is also made in Xenophon’s account of the

= The fact that the proposal was illegal is confirmed by other sources. See Xen. Mem. 1.1.18; Plat.

Apol. 32b-c; Gorg. 473e
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previous meeting of the Assembly. The important matter is that the incident reveals that
the Assembly could create an ad hoc trial by decree just as Aeschines (3.4) says.

In his account of the trial of Phocion, Plutarch (Phoc. 34-35) provides a detailed
account of another trial held according to a decree in 318. Phocion had gone to meet
Alexander and Polyperchon in Phocis, but the Athenians passed a decree proposed by
Hagnonides denouncing him and sent an embassy to join them (Plut. Phoc. 33.1-7).
Phocion and his associates were arrested and sent back to Athens (Plut. Phoc. 34.1).
Plutarch appears to be drawing on a source favorable to Phocion and hostile to Athenian
democracy, which claims that the meeting of the Assembly was filled with foreigners and
slaves, but the account of the legal procedure appears to be accurate. The magistrates
convened a meeting of the Assembly in the theater of Dionysus. The letter of the king was
read out, which accused Phocion and his associates of treason, but granted the Athenians
as free and independent the right to try their own citizens (Plut. Phoc. 34.2-3). Hagnonides
then read a decree according to which the Assembly was to vote about the guilt of Phocion
and the others by show of hands (Plut. Phoc. 34.4). Because this was an ad hoc procedure
created by a decree, the method of voting had to be specified. Some asked for a clause to
be added ordering the torture of Phocion before his execution, but Hagnonides refused
(Plut. Phoc. 35.1). The reason of Hagnonides for rejecting this rider is interesting: he
considers it awful and barbarous, but does not believe that the Assembly does not have the
power to enact such a proposal about a trial. The proposal of Hagnonides was then put to
the vote and approved (émikvpwBévtog 8¢ 100 yneioparog), and the vote to condemn the
defendants followed (tfig yewpotoviog dmodobeiong [ . . . ] Katexepotdvnoay o0TOV
Oavatov) (Plut. Phoc. 35.2). It is important to note that the vote to enact the decree for the
trial and the vote at the trial were formally separate: the decree created the procedure for
the trial, and the vote about guilt was taken later. The condemned were then led to the
prison and ordered to drink hemlock (Plut. Phoc. 36.1-4). After Phocion’s death, another
decree was passed that his body be carried outside the boundaries of Attica and that no
Athenian should light a fire at his funeral (Plut. Phoc. 37.2) . This was the standard penalty
for traitors (Xen. Hell. 1.7.20-23), but once more the Assembly voted an ad hoc measure

to impose a punishment on an individual. This incident is similar to the trial of the generals
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in several ways and shows that the practice of arranging trials by decree continued into the
late fourth century.

Demosthenes (19.276-81) reports another trial by decree, which is probably to be
dated to 387/6. In his case against Aeschines, Demosthenes (19.276) recalls men
condemned for their conduct on embassies and has a decree read out. By the terms of this
decree, several men were sentenced to death (Dem. 19.277). One was Epicrates who had
earlier helped to restore the democracy. Demosthenes (19.278) reads a clause from this
decree: ‘Because they conducted their embassy contrary to their instructions (moapd Ta
ypéupata).” Demosthenes then compares the conduct of these ambassadors with the
conduct of Aeschines and his colleagues. Demosthenes (19.279) next quotes other clauses:
‘And they were proved to have made false reports to the Council’ and ‘telling lies about
the allies and receiving gifts.” Finally Demosthenes (19.280) repeats that Epicrates was
punished despite helping to restore the democracy. A fragment of Philochorus reveals that
along with Epicrates, three others were condemned because they did not remain for their
trial (FGrHist 328 F 149a).4

There are several other examples of trials in the Assembly, which may have also
been instituted by a decree. In the same speech, Demosthenes (19.31, 137, 191) recalls that
Timagoras was charged with taking bribes from the Great King, sentenced to death in the
Assembly (31: Tipaydpav, od Odvatov kotexepotdvnoey 6 dfjuoc) and executed (cf. Xen.
Hell. 7.1.33-8).*7 The trial must be dated around 367. Apollodorus ([Dem.] 49.9-24) reports
that Timotheus was turned over to the Assembly for trial on a serious charge made by
Callistratus and Iphicrates (9: €mi kpicel 8¢ mapedédoto ig TOV dfjuov aitiog Thg peyiomg
Tuymv), but acquitted.*® His treasurer Antimachus was also tried in the Assembly and
condemned to death with confiscation of his property ([Dem.] 49.10: kpivavteg £v 1@ SNMu®

)_49

anekteivate Kai v ovciav avtod édnuevcare).”” Thrasybulus of Kollytus is also reported

46 For discussion see Harding 2006: 165-77 though his date of 392 for the trial is questionable. Hansen

1975: 87-8, followed uncritically by MacDowell 2000: 323 believes that this was a case of
eisangelia, but the term is not found in Demosthenes’ account of the trials.

Pace Hansen 1975: 92, followed uncritically by MacDowell 2000: 221, there is no reason to believe
that this was a case of eisangelia, which did not cover cases involving the conduct of ambassadors
while abroad.

Pace Hansen 1975: 91 there is no reason to believe that this trial in the Assembly were cases of
eisangelia. The term is not used by Apollodorus to describe the proceedings.

Pace Hansen 1975: 91-2 there is no reason to believe that this trial was a case of eisangelia. Note
that this term does not occur in sources for the trial.

47

48

49
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to have been tried twice in the Assembly (Dem. 24.134: dig debévta koi kpiBévta
aueotépac toc kpioelc &v td dMuw).”° The is also evidence for a trial and acquittal of
Phedias in the Assembly reported by Plutarch (Per. 31.2-3), but it is difficult to evaluate
the reliability of this information. The earliest attested trial in the Assembly is the
accusation of Miltiades by Xanthippus reported by Herodotus (6.136.1: EdavOutnog 6
Apippovog 6¢ Bavatov drayaymv VIO TOV OTjuov amdtng sivekev Midtiddea £diwke), but
there is no evidence about the procedure followed. This trial shows however that the
Assembly retained the authority to try serious crimes from very early in the fifth century.
All this evidence demonstrates that when Aeschines (3.4) refers to trials by decree, he must
be referring to trials in the Assembly initiated by a decree, not trials in the courts whose

procedures were modified by decrees as Carawan claims.’!

v

The findings of this essay can be briefly summarized. The first finding is negative:
there are strong grounds for rejecting Carawan’s hypothesis that the proposal of Ctesiphon
to crown Demosthenes expired a year after it was made and had to be renewed in 330. The
evidence also shows that when Demosthenes hopes that the court will impose atimia on
Aeschines by not giving him one-fifth of the votes, he is referring to the standard legal
penalty for frivolous prosecutions, not to a penalty created by a decree of the Assembly.
The Assembly did not have the power to modify legal procedures in court by decree.
Carawan’s account of the way the case of Ctesiphon came to court must therefore be
completely rejected.

On the other hand, there have been several positive findings in this essay. First, this
essay has shown that Euthycles presents a false interpretation of the law about decrees of
the Council. This law had nothing to do with preliminary decrees, but applied only to
decrees passed in the Council about the activities of the Council. The law was designed to

limit the powers of the Council in comparison with the Assembly and sheds light on the

50 Pace Hansen 1975: 89 there is no reason to believe that this trial was a case of eisangelia. Note that

this term does not occur in sources for the trial.

There is an example of the Assembly prescribing a procedure for a trial of Pericles on the Acropolis
with the judges placing their balltos on the altar of Athena, but this was changed to a normal
procedure (Plut. Per. 32.3-4). But Plutarch does not name a contemporary source for this proposal,
which is without parallel in Athenian law and therefore suspect.

51
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nature of decrees enacted by the Council. Second, this essay has clarified the nature of the
atimia suffered by accusers in public cases who did not receive one-fifth of the votes. This
atimia took away the right to bring any public cases in the future. Finally, it is now possible
to understand what Aeschines (3.4) means by trials by decree: these are cases heard in the
Assembly according to ad hoc procedures created by a decree. From the early fifth century
down to the end of the fourth century, the Assembly had the authority to hold trials either
by virtue the law of Cannonus or according to its own decrees. These trials had nothing to
do with the legal procedure of eisangelia. The powers of the Assembly did not decrease in
comparison with the powers of the courts after 400. Nor was there a gradual transition from
popular sovereignty to the rule of law during the fourth century. Democracy and the rule

of law went hand in hand in the fourth century as they had in the fifth century.>?

Appendix

The scholion on Dem. 23.92

o¢ Gkvpov €0t TO YNOoUHo TpoPovievpo yap &otiv] dAAN avtifeoic ¢ amod
Ap1oTOKATOVG. £0TL 0& VIO TOD PNTOPOC TEMAACUEVT (DOTEP AV OVOEIS EKAV OLOAOYNGELEV
aoKelv), tva Tf) oikeig YAOTIN Kotayveoodf) domep NTInUévos And TdV TpOT®V, OLOAOYDV
dxvpov givor O YHeIUca, T dkvpodv 10 Tpofodievpa coeileTat. ov Yap mévTo Emovel
odToD. GAL & pEv 1 Povdn) £xOpov yopic Tod dYuov, Eng NPYEY, STEKPATEL KOd TV SVIMG
Emételn. T0 O0& VIO TOD ONMUOL Yiyvoueva Kol TAgiova pEVEL ypdvov, EMEONTEP TA
npoPovievporta TS PovAfic ovK gioNyeTo €ic TOV dfpov, GAL RV KOplo kod yopic Tod
dNpov, Ny 8¢ émétewa vt tod &ndviantdv, (g mpdg v Povdnv 8¢ EhaPev dti odK AV
KOplov Kai py Tog sicaydi eic Tov dfjpov. 1o 8’81t 0dK v KOplov Kai puy tog sicaydi eic
TOV OfpoV. T0 6 OTL EméTEln (G TPOS TA YNPIGHOTA TOD dNUOV, EYEHGOTO. AKLPOV UEV YOP

Ol TO INT® KLPAGOL TOV ST|HOV, OV LNV TAPAUEVEL YAP TOAAAKIS KOL TOADY XPOVOV.

Translation: Another objection from Aristocrates. This is invented by the speaker (just as

no one would agree that he willingly did wrong) so that he is condemned by his own words

52 See Harris 2016. I would like to thank Mirko Canevaro and Alberto Esu for reading over drafts of
this essay and offering useful suggestions. The editors of the journal also sent me three reports by
referees, which helped me to strengthen the arguments in this essay.
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(i.e. tongue) as if defeated by the previous arguments agreeing that the decree is invalid he
makes sophistic arguments about how to nullify the probouleuma. For he does not approve
everything. But what the Council ratified without the people, as long as it was in office,
was in effect, and was thus valid ‘for a year.” The decrees enacted by the people remain in
effect for a longer time when the preliminary motions of the Council were not introduced
to the people, but were valid even without the (approval of the) people, but were for a year
(instead of ep ‘eniauton), since he took it to the Council because it was not valid and was
not introduced to the people. It was not valid because it had not yet been introduced to the
people. He is misleading that the reason is ‘in effect for a year’ in regard to the decrees of
the people. For it was not in effect because it was not yet ratified by the people, but not
without effect completely on the grounds it was in effect for a year, but did not often remain

in effect for a long time.
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