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Abstract

Procedural penalties intended to discourage parties from engaging in lawsuits were
not uncommon in ancient legal systems. In Roman law, the procedural penalty of
litiscrescence was used to sanction a defendant who denied a special obligation by
increasing the /is (value of the claim). As such, if the iudex (judge) sided with the
plaintiff, a condemnatio in duplum had to occur. In order to prevent a condemnatio
in duplum, the defendant had to acknowledge his obligation before the praetor,
meaning no trial before a iudex would be needed. This article examines whether a
functional analogon of the procedural penalty of litiscrescence existed in the law
of Gortyn. For this, it is necessary to exegetically analyse provisions of the law of
Gortyn that indicate or refer to a condemnation for the double value. Furthermore,
particular attention must be given to how a confession or denial before court was
handled under the law of Gortyn.
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206 Michael Binder

Le sanzioni procedurali volte a scoraggiare le parti dall’intraprendere azioni
legali non erano rare nei sistemi giuridici antichi. Nel diritto romano, la sanzione
processuale della litiscrescenza veniva applicata al convenuto che negava la propria
responsabilita nell’ambito di una determinata azione, con conseguente aumento
della lis. Se ’iudex si pronunciava a favore dell’attore, seguiva condemnatio in
duplum. Per evitare una condemnatio in duplum, il convenuto doveva riconoscere il
suo obbligo davanti al praetor, il che significava che non sarebbe stato necessario un
iudex. Questo articolo esamina se un analogo funzionale della sanzione procedurale
della litiscrescenza esistesse nel diritto gortinio. A tal fine, ¢ necessario analizzare
esegeticamente le disposizioni del diritto gortinio che indicano o fanno riferimento
a una condemnatio in duplum nel contesto di una causa. Inoltre, occorre prestare
particolare attenzione al modo in cui il diritto gortinio trattava la confessione o il
diniego davanti al tribunale.

Keywords: law of Gortyn, Roman law, procedural misconduct, litiscrescence,
pledge, comparative analysis of ancient laws

Parole chiave: diritto gortinio, diritto romano, abuso del processo, litiscrescenza,
pegno, analisi comparativa delle leggi antiche

1. Introduction

In Roman law, the procedural penalty of litiscrescence (litis crescentia)'
appears in the context of certain actions (actiones),> whereby the value of
the claim (/is) was increased if the defendant denied his liability before the
praetor.> Actions with litiscrescence were enumerated by Roman jurists.*

! Zimmermann 1996, 308, 974; Ernst 2022, 320. Similar terms also exist in other
languages: litiscrescenza (Italian), see Rotondi 1922, 413; Litiskreszenz (German), see
Kaser, Hackl 1996, 139; litiscroissance (French), see Paoli 1933, 17.

2 See Polara 2007, 195-238; Varvaro 2008, 218-39.

3 Pugsley 1982, 6; Kaser, Hackl 1996, 139-40, 283-4.

4 Gai. 4.9: Rem vero et poenam persequimur velut ex his causis, ex quibus adversus
infitiantem in duplum agimus; quod accidit per actionem iudicati, depensi, damni
iniuriae legis Aquiliae, aut legatorum nomine, quae per damnationem certa relicta sunt.
Translation: Gordon, Robinson 2001, 405, 407: We seek both property and penalty,
on the other hand, in those cases where, for instance, we raise an action for double
damages against someone who denies a claim, as happens with an action on judgment
debt, on expenditure, for wrongful loss under the Aquilian Act, or for definite thing left
by obligatory legacy.

Further enumerations of actions with litiscrescence can be found in Gai. 4.171 and
Pauli Sententiae 1.19.1, see Varvaro 2008, 218-22.
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All of these actions shared the common characteristic that the value of the
claim doubled if the defendant did not confess before the praetor but in-
stead denied his liability.’ In such cases, the praetor had to appoint a judge
(iudex),® who could either condemn the defendant for double the amount or
acquit him. The increase of the value of the claim was described with the
expression lis infitiando crescit in duplum.’

If the defendant was sued in a proceeding with litiscrescence, he had to
evaluate his chances of winning the lawsuit. He could either deny his liabil-
ity (infitiari) or confess to his obligation (confessio in iure). If his chances
of winning the lawsuit were low, it was better for him to perform a con-
fessio in iure and voluntarily pay his debt. In Roman law, the procedural
penalty of litiscrescence had the important function to reduce the number
of lawsuits.?

The literature has highlighted that a functional analogon of the procedur-
al penalty’ of litiscrescence existed in several ancient legal systems. Specif-
ically, legal scholars refer to Babylonian law'® and to the law of Gortyn."!
Furthermore, such a penalty might be present in the Laws of Plato,!? on the

3 Zeiss 1967, 26; Kaser, Hackl 1996, 140.

¢ The penalty of litiscrescence was not entirely abolished by Justinian. However, the
distinction between the phases in iure and apud iudicem disappeared in Justinianic law;
see Kaser 1975, 345. In Justinianic law, the defendant had to make a confession before
a judge in the preliminary phase of the lawsuit in order to avoid an increase of the value
of the claim; see de Jong 2015, 361.

7 Paoli 1933, 17; Varvaro 2023, 50.

8 Kaser, Hackl 1996, 283-4.

° For more information about procedural penalties in Athenian law, see Thiir 2015, 39.
10 Diill 1948, 218; Kelly 1966, 154; Pfeifer 2013, 21.

I Zitelmann in Biicheler, Zitelmann 1885, 172; Dareste 1886, 268; Beauchet 1897,
329; Diill 1948, 218; Guarducci 1950, 95, 107; Kelly 1966, 154; Scheibelreiter 2009,
147-50; Scheibelreiter 2010, 359-60, 368-70; Alonso 2012, 38; Scheibelreiter 2020,
91,219, 265.

12 Plat. Nom. 9.865b-d: text: Schopsdau 2001, 212: 'Eav 8¢ avtoyep pév, dkav 8¢
amokteivn TS £tepog E1epov, eite 1@ £avTod copatt YL@ eite opydve N Péret fy
TOUATOC §| 6itov dOGEL Tj TVPOC | YEWMDVOG TPOSPOAY 1| GTEPNGEL TVEDLOTOG, ODTOC
@ £00TOD oOUATL 1] 017 ETEPOV COUATOV, TAVIMG E0TM UEV MG AVTOXEL, diKag 08
TWVET® TOG TOWIGE" £0v UV d0DAOV KTeivy, vopilmv Tov Eavtod diepydcdot Tov T0d
TeAEVTNOOVTOG deomoOTV APAafi] Tapexéto Kol alnuov, i diknv &ig v a&lov 10D
TEAEVTNHGOVTOG Vreyét® SumAfv, Tiic 6¢ a&lac ol dikootal didyvwowv moleicbwoav,
kabapuoic 8¢ ypioacOo peilosiv e kol mieioot TV mepl T AOAK AMOKTEWVAVI®V,
Tovtov & &&nymtac sivan kupiovg olg v O Bsdg avéln: &av 8¢ ovTod Sodrov,
KkaOnpapevog AmoArlottéstm 100 POVOL KATA VOUOV.
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208 Michael Binder

Stele of Punishments,'* and in a letter (RC 3) from Antigonos Monophthal-
mos to the Teians.'*

Translation: Pangle 1979, 259: If with his own hands, but involuntarily, one man should
kill another, whether it be with his own unarmed body, or with an instrument, or missile,
or by giving some drink or food, or by applying fire or cold, or by deprivation of air —
whether he acts with his own body or through other bodies — in all cases let it be as if
by his own hands, and let him pay something like the following judicial penalties. If he
should kill a slave, he must render the master of the dead slave firee of injury and penalty
by reckoning what it would cost him to be deprived of a slave of his own, or else sustain
a judicial penalty equal to twice the value of the deceased — the value to be assessed
by the judges. He is to employ purifications that are greater and more numerous than
those employed by persons who kill during the games, and the Interpreters whom the
god selects are to be sovereign in these matters. If it s his own slave, he is to be released
under law from the murder once he's undergone purification.

See Knoch 1960, 75-6, 163, who explicitly states that the increase of the liability was
the result of a procedural penalty.

13 For the text and translation, see Prignitz, Thiir 2025, 190-2. The term fjpuéhiov (Attic:
NuoAov), which refers to an increase of the value of the claim, can be found in 1. 53
and 1. 55; see further Thir 1984, 510-1; Thir 2020, 36-8, 43, 56-8 with additional
references.

14 Egetenmeier 2016/2017, 186 n. 62.

RC 3: § 6b (1. 27-39): text: Egetenmeier 2016/2017, 171: doa 6& <OUIv> €oTv TPOg
tovg AgPediovg 1 toic Agfediog n[pog dudg, moelv apeoté-] | [plovg cuvOnkny,
ypayacBat 8¢ v cuvinkny Kol v Tt avTd[EynTot Tpog V] | [o]luvOnkny, Emkpdfvat
&v T ekkANTol <év> g€apmvar EkkAntov [8& moOAY yevécBat, ka-] | [0a] aueotepot
cuvopoldymoay MitoAvny. & pév obv dAlo dr[odauBévopey dxorovdmc] | [v]
PAPELY TOVS GLVONKOYPAPOVE 01 v ToTe YIvdokooty' &mel [8& Tocadta 1o TA{HOC
d-] | kovopev glvon To GuVOAAGypoTo Kod Té dykApaTa Gote, v it [voumt Stoncptdijt
Su mav-] | Tog Tod ¥povov, unbéva av dvvachor vropeival — kol yap Ewg to[Dde 00
dokel mpokomnv &i-] | An@évarl tadta dmep ovde ai cvv[Oiik]or cuviedécBon i TO
[k moAhod adikaota] | elvor DUV TO cuVEALGYHOTO — Kol dv TpocTIO®YTAL Ol TOKOL
né[vTov 1@V £1dv, imBevi] | [SJuvatov eivar dmoteicol, olopeda 8¢ Seiv, dp pév Exdvreg
amo[teicmoty ot 0ei-] | [Ao]vteg, ypapey Tovg cLVONKOYPAPOLS T TAETOV dithacion
amod[16vatl Tod apyaiov,] | av 8¢ i diknv EAO<6>vieg Opeilmat, TpuAdciov. dtav ¢
1 ovvONK[N EmkvpwOTiL, Ypa-] | wacOot tag dikag kal £ydikbdcachal &v EviavT@t.

The translation, with slight changes, is based on Welles 1934, 21: 4s fo those suits
which you have against the Lebedians or the Lebedians have [against you, that both
cities make] an agreement, and the agreement should be written down, and if any
objection is raised [against the] agreement that a decision be given by the arbiter city
within six months, that the arbiter [city be] Mitylene, as both have agreed. [We think
it best] that the committee charged with drawing up this instrument should write the
other terms according to what they decide. As we hear that the suits over contracts
and over statements of claim are [so numerous] that if [they were judged according to
the law], even without interruption, no one would be able to wait for the end — for up
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However, most of the literature references just mentioned are general
references regarding the functional analogon of the procedural penalty of
litiscrescence. In order to determine whether such a penalty was part of an-
cient legal systems, a broader investigation is necessary, one that also takes
procedural law into account. In view of the paucity of research focussing
on the law of Gortyn, the present contribution aims to address this lacuna
by analysing several provisions that indicate an increase of the value of the
claim.

2. Condemnation for more than the simple value of the claim

Unlike in Roman law, where actions with litiscrescence were enumerat-
ed, the law of Gortyn does not contain any specific information about a
functional analogon of the procedural penalty of litiscrescence. As such, in
order to identify provisions that could include a functional analogon of the
procedural penalty of litiscrescence, it is necessary to analyse sources that
explicitly refer to a simple value of a claim and state or indicate that the de-
fendant could be condemned for more than that value. Ultimately, through
an exegetical analysis, it can be concluded whether the condemnation for
more than the simple value was the result of a functional analogon of the
procedural penalty of litiscrescence.

After reviewing sources from the law of Gortyn, the sources IC IV 41
3.7-17,IC 1V 47 16-33, IC IV 79 1-21, and IC IV 72 9.24-40 were selected
for closer analysis.!* These four sources share the commonality that they

to now [it does not appear that any progress] has been made with these nor have the
contracts been executed because the suits have [long] remained [unadjudicated] — and
if the interest [of all the years] accumulates [no one] would be able to pay it. We think it
best for the committee to provide, if [the debtors pay] of their own accord, that they pay
no more than double the value [of the debt], and if they go to court [and are adjudged
liable], that they pay three times its value. Whenever the agreement [is ratified], (we
think it right) that the suits be filed and judged within a year.

For more information about Antigonos Monophthalmos, see Billows 1990; Badian
1996, 752-3; for more information about RC 3, see Welles 1934, 16-23; Bencivenni
2003, 169-201.

15 Further cases in the law of Gortyn, where a conviction could result in a multiple amount,
are, for example, cited by Pelloso 2009/2010, 110-1, 162-7 and Scheibelreiter 2020, 247,
265. However, there is no indication that the conviction for multiple amounts in the sources
IC TV 72 1.35-39, IC TV 72 3.9-16, IC IV 72 6.18-24, IC IV 72 6.37-44, IC TV 72 9.11-
15, and IC IV 78 1-8 (see section “4.3.2 Functional analogon of the procedural penalty of
litiscrescence?”’) could be attributed to a denial of the defendant before the dikactdg.

ISSN 1128-8221 — DIKE 28 (2025)



210 Michael Binder

all refer explicitly to a simple amount, which must be distinguished from
a double amount or a multiple amount. Furthermore, in all sources, with
regard to a conviction for a multiple amount, a connection to procedural
misconduct seems possible.

3. Procedural law
3.1 Jurisdictional authority

In the context of dispute resolution, the law of Gortyn mostly refers to the
dkaotdc' but sometimes also to the kdopog.!” Gortyn had several koopot'®
who acted as the highest public officials.!”” The exact functions of the
koopog and the dikaotdg in the context of a lawsuit are fiercely debated
among legal scholars.

Kohler/Ziebarth and Bonner/Smith argue that both the dikaotég and the
koopog could resolve a case, and whether the case had to be decided by a
dwkaotdg or a koopog depended on who, by law, had jurisdiction over the
matter.?

Wolff assumes that the koopoc “controlled the steps to be taken by the
parties” and, thus, had a similar function to the praetor.”! According to
Wollff, the x6c0g was not allowed to resolve the case by himself. Instead,
he had to appoint a dikactdcg, who then had to resolve the case.?? Wolff
argues that it cannot be verified whether the ducaotdc was a public official
or a private citizen.”

Thiir emphasises that the appointment of a dikaotdc by a kKdouog is not
mentioned in the law of Gortyn, meaning that the solution of Wolff does not
seem to align with the sources. Thiir provides another solution. According

16 The Attic word dikaotng represents the equivalent of the Doric word dikactdc; see
Thiir 1998, 1161.

17 See Kohler, Ziebarth 1912, 81; Wolff 1946, 63-5.

18 One of these kdopot was, for example, the igpapydg kéopog who was responsible
for religious affairs, see Willetts 1967, 32. The xoéviog k6cpog had to deal with issues
regarding foreigners; see Thiir 2005, 15; see further section “4.3.1 Introduction”.

1Y Kohler, Ziebarth 1912, 44.

20 Kohler, Ziebarth 1912, 81; Bonner, Smith 1968, 87.

2! Headlam 1892/1893, 49-50 also refers to Roman law and to the terms “in jure” and
“in judicio” but assumes that the dicaotdg presided over both phases.

22 Wolff 1946, 64-6. Seelentag 2013, 327 assumes that the kocpog could either appoint
a dkaoTdg or resolve the case by himself.

2 Wolff 1946, 66; Wolff 1961, 58.

ISSN 1128-8221 — DIKE 28 (2025)



Tav arloov tpay ow(m)iel kataotooel 211

to Thiir, the term dwaotdg referred to a specific kdopog who was assigned
to a case.”*

Due to a lack of sources, a clear distinction between the terms dikaoTdg
and kdocog is not possible. However, the koooc is rarely mentioned in the
context of dispute resolution. Furthermore, the concept of the appointment
of a dikaotdg by a kdopog must not be imposed upon the sources. Roman
law and the law of Gortyn are two fundamentally different legal systems,
and thus, it cannot be assumed that their forms of dispute resolution before
a magistrate were similar. Overall, Thiir’s approach appears to be the most
compelling solution, as it does not require any further assumptions and is
capable of explaining the different usages of the terms k6cpog and dikactdg.

3.2 Dispute resolution

In the law of Gortyn, there are not many provisions with procedural law,
and thus, it is very difficult to draw conclusions about this topic.”® How-
ever, it is clear that there were two methods for how a dispute could be
resolved.? The sources refer to the terms dikaddev?’ (“rule”)® and opvovra
kpivev (“decide”).”®

If a case had to be resolved by dwkéddev, the dicaotdc had to follow a
certain procedure.*® Specifically, the dikaotdc had to rule the case in ac-
cordance with the testimony of witnesses or the oath of a party.’! In such a

24 Thiir 1996, 63; Thiir 2005, 16; Thiir 2006, 46; Thiir 2014, 6.

2 Wolff 1961, 57; Thiir 2014, 5.

2 IC IV 72 11.26-31: text and translation: Gagarin, Perlman 2016, 421: tov dikaotav,
&t pgv xatd | paitopave Eyportor Sucdds- | ev & dmouotov, Skaddev du &- | yporta,
TOV 8 GAAGV OUVOVT- | o Kpivev TOpTL TG PLOAOUEV- | . vac. — Whenever it is written
that the judge is to rule according to witnesses or an oath of denial, he is to rule as is
written, but in the other cases he is to swear an oath and decide with reference to the
pleadings. vac.

For additional information regarding the edition of the text, see Guarducci 1950, 140;
Willetts 1967, 49; Korner 1993, 554-5 (181); Effenterre, Ruzé 1995, 37 (4).

27 The Attic form dwkdCew represents the equivalent of the Doric form d1kaddev; see
Thiir 1998, 1161.

2 Gagarin 2010, 128; see further Zitelmann in Biicheler, Zitelmann 1885, 68:
“urtheilen”; Headlam 1892/1893, 49: “he gives judgement”.

» Gagarin 2010, 128; see further Zitelmann in Biicheler, Zitelmann 1885, 69:
“entscheiden”; Headlam 1892/1893, 49: “he decides”.

30 Gagarin 2010, 129.

SUIC TV 72 11.26-31; see further Zitelmann in Biicheler, Zitelmann 1885, 71; Thiir
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case, the dikaotdc only executed the law without forming his own opinion
about whether the claim of the plaintiff was actually justified or not.3? A
case could only be resolved by the method of d1kaddev if there was a stat-
utory justification.*

The other method for resolving a dispute is referred to as ouvovia
kpivev. In such cases, the dikaotdg had to find out the truth®* and, thus,
decide the case by his own judgment.*® Furthermore, the dicactdg had to
swear an oath to guarantee that he did not abuse his power.3

Regarding the sources IC IV 41 3.7-17, IC IV 47 16-33, and IC IV 72
9.24-40, it is necessary to discuss whether the case had to be decided by
the method of d1kaddev or by the method of duvivta kpivev. Generally, a
functional analogon of the procedural penalty of litiscrescence could occur
under both methods because liability for a multiple amount could, for ex-
ample, be triggered by the refusal of the defendant to take an oath or by a
decision and an oath of the dikaotdg.

3.3 Denial before court

If one party sued another party, a proceeding before a dikaotdc®” had to oc-
cur. The sources provide little information about the phases of the lawsuit.
Headlam argues that the lawsuit could be divided into two phases, with the
first being the preliminary phase.*® Moreover, Thiir explains that in the first
phase of the lawsuit, the dikaotdc had to create a programme for the trial,
and in the second phase, the resolution of the dispute was required.*
Before it was determined by which method the case was to be decided,
the defendant had the possibility to acknowledge his obligation before the
dwaotdc. If the defendant made such a confession a trial was not neces-
sary.*’ This meant that — if the case had been decided by the method of

2005, 16.

32 Zitelmann in Biicheler, Zitelmann 1885, 71.

B IC TV 72 11.26-31; see further Zitelmann in Biicheler, Zitelmann 1885, 68; Gagarin
2010, 129.

34 Zitelmann in Biicheler, Zitelmann 1885, 68-9.

35 Thiir 2005, 16.

36 Steinwenter 1925, 47.

37 See section “3.1 Jurisdictional authority”.

38 Headlam 1892/1893, 49-54.

39 Thiir 2009, 493.

40 See Maffi 1983, 156, who refers to the rule confessus pro iudicato habetur in the
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dkdodev — a separate meeting before a sacred place, in order to swear an
oath, could have been avoided. However, if the case would have been de-
cided by the method of opuvivta kpivev, the confession would have spared
the dikaotdg from conducting further investigations into the matter.

In relation to the sources ICIV 41 3.7-17,1C1V 47 16-33, ICIV 79 1-21,
and IC IV 72 9.24-40, it should be analysed whether liability for a multiple
amount was caused by misconduct of the debtor before the dikaotac! or
by misconduct of the debtor that occurred outside the court proceedings.
It is important to distinguish between these two possibilities, as the legal
position of the debtor would be more favourable in the first case. In the first
case, the debtor could prevent a condemnation for a multiple amount by
confessing to his obligation at the beginning of the lawsuit, whereas in the
second case, the debtor was unable to prevent a condemnation for a multi-
ple amount if the creditor was not willing to reach a settlement.

With regard to the concept of the increase of the value of the claim,
this paper adopts a broad understanding of this term. A verb that explic-
itly expresses a denial can be found only in IC IV 41 3.7-17 (1. 15-16:
gkoavvroetar).*> However, a functional analogon of the procedural penalty
of litiscrescence may also be present even if the text of the source con-
tains no term that explicitly indicates a denial, since it is evident that when
the debtor did not make a confession but instead engaged in proceedings
against the creditor, he implicitly denied the creditor’s claim.

4. Sources
4.11IC1V 413.7-17
4.1.1 Introduction

The first source to be analysed is an inscription that was discovered on the
north wall of the agora and can be dated to the beginning of the 5" century

context of the law of Gortyn (“vale dunque per il diritto gortinio una regola analoga
a quella romana: confessus pro iudicato habetur”); see further section “4.4.2 Grounds
for obligations”.

4l About the problem of a fraudulent legal proceeding in Gortyn, see Benke 2021/2022,
42-3.

42 The form £€apveicBar (Attic) means “to deny [before a court]”; see section “4.1.2.2
Grounds for a condemnation for the double value”.
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B.C.* This inscription is called the Second Code* or Little Code* and it
contains only seven columns, meaning it is much smaller than the Great
Code.* The following text deals with the liability of a person who received
an animal.

IC1V 413.7-17

af Ko tet-

pamnog i} dvv[1]0a wap-
kataf[e]uévorl | kpn-

10 odpevog 1 [aA]Adrn de-
Koapg[volg pn vovart-

0g €in avz[oV d]modop-
nv, 1o a[mr]oov Katac-
Taoel. ol 6[€ k* €]mi Tat
15 dikon [po]riov ékoav-
vhoetal, Sy mAlel kat-
actac[at k]ai Béunp ToAL.

If someone has used or for some other reason received an animal or bird
and is not able to give it back to the person who entrusted it to him, he shall
pay the simple value. But if while contending in court he denies (having
received it?), he shall pay double and is to give to the city."

IC 1V 41 3.7-17 addresses a situation in which the mapxatabepévog (the
transferor)® handed over a tetpamoc® or an dpvic™® to another party (the
transferee). The word tetpamnog describes a quadrupedal herd animal®! and
the word 8pvigc a fowl.?> Subsequently, the reason for the transfer of the

4 Effenterre, Ruzé 1995, 237; Holkeskamp 1999, 124.

4“ Willetts 1967, 3; Davies 2005, 307.

4 Davies 2005, 307.

4 Metzger 1973, 124.

47 Text and translation: Gagarin, Perlman 2016, 295. For additional information
regarding the edition of the text, see Guarducci 1950, 91; Metzger 1973, 97; Korner
1993, 376 (127); Effenterre, Ruzé 1995 237, 239 (65).

48 See Scheibelreiter 2020, 90; for more information about the term mapaxatadnkn, see
KieBling 1956, 69; Scheibelreiter 2020, 42-5.

4 The Attic word tetpdmovg represents the equivalent of the Doric word teTpdnog; see
Schwyzer 1923, 91, 454; Liddell, Scott, Jones 1996, 1782.

5 The Attic form dpvifa represents the equivalent of the Doric form évvifa (1. 8); see
Buck 1910, 69; Willetts 1967, 53. For information on the syntax, see Gagarin, Perlman
2016, 296.

5t Scheibelreiter 2020, 89; Alonso 2012, 38: “quadruped”.

2 Metzger 1973, 97; Gagarin 2008, 129; Alonso 2012, 38. According to Korner 1993,
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tetpamnog or Opvig is characterised by the phrase 1| kpnodauevog f| GAAGL
dexodpugvog (1. 9-11). In particular, the word kpnodpuevog refers to a loan
for use or a lease,” whereas the words dAAdL dekodpgvog could refer to a
deposit or a pledge.>

The question arises whether the case mentioned in the text, in which
only a single tetpdmog or dpvig was handed over, reflected the usual prac-
tice in Gortyn. It seems plausible that, in many cases, several animals were
entrusted for herding and grazing.

IC IV 3.7-17 focusses on the following problem. Specifically, the trans-
feree was not able to return the tetpamog or dpvig to the mapkatabepévog
(1. 11-13: pn vovatog €in avtov droddunv). Unlike in IC TV 47 16-33,% IC
IV 41 3.7-17 does not mention any possibility for the transferee to prove
that he is not responsible for his inability to return the object®” he received.™
Therefore, it has to be assumed that the transferee was liable regardless of
his fault for the disappearance or death of the tetpdmnog or 6pvic.*

If the transferee could not return the tetpdmog or Opvig to the
nmopkotadepévoc, he had to pay the simple value of the tetpdmog or dpvig
to the mopxatabepévog (1. 13-14: 10 dmhdov kataotacel). Furthermore, the
text discusses a situation, in which the transferee who does not return the
teTpdmog or dpvig also refuses to pay the simple value to the tapkatabepévog.
In such a situation, if the transferee were condemned, he would have to pay
twice the value of the tetpdmog or 6pvig (1. 16-17: dumhel kataotdoat) and
a fine to the polis (1. 17: kai 0éunp mdAL). It would be reasonable to assume

382 n. 32, most often a pigeon or goose was transferred.

3 See Metzger 1973, 98; Korner 1993, 382; Scheibelreiter 2020, 89. The English word
“loan” is ambiguous because it can refer to either a mutuum or a commodatum.

3 See Koschaker 1917, 22; Felgentraeger 1933, 81; Metzger 1973, 98; Davies 2005,
307; Scheibelreiter 2020, 89.

5 In this context, parallels with other ancient legal systems seem possible. Such a
situation is, for example, illustrated by the case preserved in CBS 4579, Nippur (2nd
half of 13th century B.C.), where 25 sheep were entrusted, see Thiir 2022, 8-9; see
further Jauf3 2023, 30-3. Sheep and goats were probably the most frequently transferred
animals in ancient times, see Bolla-Kotek 1969, 46.

%6 See section “4.2.1 Introduction”.

57 According to Metzger 1973, 99, the transferee was not allowed to keep the teTpiimog
or 6pvig by paying the simple value to the maprotadepévoc.

%8 This distinction is highlighted by Metzger 1973, 104-5.

% Felgentraeger 1933, 81; Metzger 1973, 100; Scheibelreiter 2020, 91; for the opposing
view, see section “4.1.2.2 Grounds for a condemnation for the double value”.
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that the value of a lost animal (or of the lost animals) would have to be de-
termined by the dikaotdg under oath (duviovia kpivev).*

There are no further indications in the text regarding the fine to be paid
to the polis.®! As a result, the exact details of the penalty remain unknown.
Two possibilities seem plausible. Firstly, the penalty could be an indepen-
dent monetary fine. In this case, the transferee would have to pay the double
value to the mopxataBepévog as well as an additional fine to the polis.®
However, this interpretation is called into question by the absence of any
explicit mention of the amount of the penalty.

Secondly, it is also conceivable that this penalty concerns a portion of
the amount for which the transferee is being held liable.®* The sum to be
paid to the polis would therefore already be included in the double value.

4.1.2 Functional analogon of the procedural penalty of litiscrescence?
4.1.2.1 Condemnation for the double value

Generally, the transferee had to pay the simple value if he was unable to
return the teTpdmog or Spvic to the maprotabeuévoc. The phrase ai 66 kK’ énl
Td dikan pojiov éxcavvioeton (1. 14-16) explains the situation in which the
transferee would have to face a condemnation for the double value.

In IC IV 41 3.7-17, it is not mentioned by which method of dispute
resolution® — d1kaddev or dpvHvTa kpivev — a condemnation for the double

60 See further IC IV 72 1.7-12: text and translation: Gagarin, Perlman 2016, 338: ai [3€]
Ko | pe [Aaylaoet, katadikaddéto To pev | Ehevbépo otatepa, 0 oMo [da]pkv- | av TS
AUEPOG FEKAOTAG, TPV Ko Ad- | YAGEL TO 08 KpOVo TOV d[K]aoT- | v duvivTa, Kpivev.
— And if he does not release him, let him rule that he pay a stater for a free person and
a drachma for a slave for each day until he releases him. And the judge is to swear an
oath and decide about the amount of time.

For additional information regarding the edition of the text, see Guarducci 1950, 126;
Willetts 1967, 39; Effenterre, Ruzé 1995, 359.

61 One possible reason a fine had to be paid to the polis is that the TaprataBepévog was
a lower-ranking official of the polis.

2 Guarducci 1950, 95; Korner 1993, 383; Scheibelreiter 2020, 265.

¢ See Effenterre, Ruzé 1995, 240.

6 It is not known which method of dispute resolution was applied more often. Zitelmann
and Gagarin emphasise that the law of Gortyn often does not mention the method for
how the dispute should be resolved and, thus, conclude that the method of dopuviovro
kpivev, which did not require a statutory justification, may have been more common;
see Zitelmann in Biicheler, Zitelmann 1885, 68; Gagarin 2010, 129.

According to Thiir, the view that the ducaotég was a judge belonging to the magistracies
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value could be achieved. It would be natural to assume that the dikactdg
would risk taking a personal oath (ouvOvta kpivev) only if he was certain
about the case® — for example, because he witnessed the transfer of the
TeTpamog or Opvic from the mopkatadepévog to the transferee.

In most cases, however, it seems more plausible that he would settle
the dispute through ducéodev. Generally, he could administer oaths to the
witnesses®® of the transfer who had been named by the topxatadeuévog or
administer a dispute-deciding oath either to the mapxoatadepévog (“accusa-
tory oath”®) or the transferee (“exculpatory oath”*®).

Due to the parallels between IC IV 41 3.7-17 and IC IV 47 16-33, which
will be discussed later,* it is reasonable to assume that in IC IV 41 3.7-17
—as indicated in IC IV 47 16-33 by the term vai (1. 27)”° — the legal dispute
should be settled by an accusatory oath of the naprarafeuévoc (the plain-
tiff). Therefore, a condemnation for the double value could have occurred
if the maprotabepévoc performed the accusatory oath.

It should be noted, however, that the considerations just presented are
merely conjectures based on plausibility. Whether the dispute referred to in
IC IV 41 3.7-17 was ultimately decided by 61dddev or by opvovta kpivev
cannot be determined with certainty.

4.1.2.2 Grounds for a condemnation for the double value

Among scholars, conflicting doctrines can be found regarding the reason
for the condemnation for the double value. The first doctrine seeks to ex-
plain the condemnation for double value as a procedural penalty. According

of the polis, who convicted or acquitted the defendant by a judgment rendered on the
substance of the case rather than on procedural grounds, is incorrect. In his view, the
dwaotdc was the jurisdictional authority, who set the procedure for trials. Thiir assumes
that the procedural law of Gortyn remained at the stage of the Homeric oaths that
determined the outcome of a trial; see Thiir 2009, 493; see further Thiir 2010, 148-50;
see section “3.1 Jurisdictional authority”.

See further Thiir 2006, 46 (“Die wenigen im Gesetz erwdihnten dikazein-Spriiche, die
einen Eid auferlegen, sind also nicht als Ausnahmen zu betrachten, sondern als die
Regel.”).

5 See further Thiir 2010, 148.

¢ See further Thiir 2006, 43.

67 See further Gagarin, Perlman 2016, 407.

 See further Gagarin, Perlman 2016, 562.

% See section “4.2.1 Introduction”.

" See section “4.2.3.1 Condemnation for the double value”.
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to Scheibelreiter, the word é€apveioBar (1. 15-16: éxoavviostan)’! refers
to a denial before court, similar as the Latin word infitiari.”* Furthermore,
several legal scholars emphasise that the condemnation for the double val-
ue, which is mentioned in IC IV 41 3.7-17, was the result of a functional
analogon of the procedural penalty of litiscrescence.”

Consequently, the situation would be as follows: After the initiation
of the proceedings, the dwkaotdg would question the transferee to deter-
mine whether he had indeed received a tetpdmog or an dpvig from the
nopkatafepévog and was therefore obliged to return it. The transferee
could then either pay or acknowledge his obligation™ before the dikaotdg,
or deny his liability.

If the transferee were to acknowledge his obligation, a dispute reso-
lution by d1kaddev or by duvovta kpivev would no longer be necessary,
and the transferee would have to compensate the mopkatadepévoc with the
simple value. If, however, the transferee were to deny having received a
tetpbmog or an 8pvig,” he would thereby be entering into a lawsuit. The
dispute would have to be resolved by dikaddev or by ouviovia kpivev, and,
in the event of losing the lawsuit, the transferee would have to compensate
the mopxatabepévog with the double value.

According to the second doctrine, the double value is to be understood
as a penalty directed at conduct outside the context of a trial. Several legal
scholars refer in this context to a breach of trust’ or a concealment,’”” which
would mean that the transferee would be punished for unlawfully keeping
the tetpdmog or 6pvic. This interpretation is supported by the fact that the

"I The Attic form é€apviontot represents the equivalent of the Doric form éxcavvicetat
(1. 15-16); see Scheibelreiter 2009, 148 n. 102.

2 Scheibelreiter 2009, 147-151.

73 Beauchet 1897, 329; Diill 1948, 218; Guarducci 1950, 95, 107; Scheibelreiter 2009,
147-150; Scheibelreiter 2010, 359-60; Alonso 2012, 38; Scheibelreiter 2020, 91, 219,
265.

™ Such an acknowledgment constituted an independent ground of obligation, which
had the same legal quality as a verdict, see Maffi 1983, 156; see the sections “3.3
Denial before court” and “4.4.2 Grounds for obligations”. A confession would have
been particularly reasonable if the transferee had no money but wished to avoid liability
for the double amount.

5 See Scheibelreiter 2009, 148 (“Ableugnen der Verwahrung”); Gagarin, Perlman
2016, 296 (“he probably denies having received the animal”).

" Lipsius 1912, 738.

77 Mitteis, Wilcken 1963, 258; Thiir, Tacuber 1994, 179 n. 49.
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text does not explicitly mention that the transferee denies having received’
a tetpdmog or an Spvig.”’

Furthermore, comparing IC IV 41 3.7-17 to IC IV 41 2.17% and IC IV
47 16-33% could indicate that IC IV 41 3.7-17 refers to the liability of the
transferee based on fault, rather than strict liability. Accordingly, just as a
certain view is held regarding IC IV 47 16-33,* the liability in IC IV 41
3.7-17 could also be explained on the basis of double damages resulting
from a delictual act.

Following the second doctrine, a denial in court would be irrelevant.
The transferee would already owe the maprxotadepévoc the payment of the
double value before the proceedings began. Therefore, the mapkatabepévog
could claim this payment by initiating a lawsuit, without the transferee hav-
ing any means to prevent it, for example, by confessing to his obligation.

Both interpretations of IC IV 41 3.7-17 are possible and can be support-
ed by good reasons; however, in my opinion, the first doctrine seems pref-
erable, given the wording of IC IV 41 3.7-17, especially the use of the verb
£€apveioOat. This verb indicates a denial before court.3 If IC IV 41 3.7-17
concerned a liability for the double value resulting from a delictual act, the

8 See Metzger 1973, 100 (“Das Ableugnen des Beklagten wird darin bestehen, daf3 er
ein besseres Recht des Kldigers auf das Tier bestreitet und es als sein eigenes erkldrt”);
Korner 1993, 383. However, a problem arises in Metzger’s explanation, as the verb
€€apveloBan can hardly be understood as expressing a superior right.

In IC IV 47 16-33, which is similar to IC IV 41 3.7-17, the denial of having received
the kataxeipevog is not explicitly mentioned, see section “4.2.1 Introduction”.

80 IC IV 41 2.1-17: text and translation: Gagarin, Perlman 2016, 294:[—]g[...] |tou, T0
FioFov katao- | Tacel. vac. inmov 8¢ k° [M]u- | {{o]vov K’ &vov 10 pév | vovatov Emdiebon
| & Eyparttar ol 88 ko | TeTVaKILT P Vov- | atdv ft [1] Emdisd0ar, | kaAfjv avTi poutop- |
ov SUGV &v Taic mév- | Te i Seikoel O] K | 1, K OpKLOTEPOV HUN- | v 0dTOV K0l TOVC ot |
ttupavg oi Emediet- | 0 §) Emnievaoe 1) EkbAn | deikoiov. vac. KOvave | drapmoidpevo[—] —
— he shall pay an equal amount. vac. If possible, a horse or a mule or an ass is to
be led (to the offending animal’s owner) as is written. But if it is dead or cannot be
led, then (the injured animal’s owner) is to summon (the other) in presence of two
witnesses within five days in order to display it, whenever it is; and the summoner
and his witnesses are to be the ones who swear as to whether he led or brought it or
summoned him so as to display it. vac. Someone who wards off the attack of dogs —.
For additional information regarding the edition of the text, see Guarducci 1950, 90;
Korner 1993, 376 (127); Effenterre, Ruzé 1995 237 (65).

81 See section “4.2.1 Introduction”.

82 See section “4.2.3.2 Grounds for a condemnation for the double value”.

83 See further Plat. Nom. 9.949a; Liddell, Scott, Jones 1996, 587.
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use of the verb é£apveicOat could be misleading. Therefore, it appears that
IC IV 41 3.7-17 refers to a functional analogon of the procedural penalty
of litiscrescence.

4.2IC1IV 47 16-33
4.2.1 Introduction

The second source (IC IV 47 16-33) was discovered on the east wall of
the agora and, thus, can be dated to the beginning of the 5™ century B.C.%
This source deals with a dispute between two parties in the context of a
pledge.

IC1V 47 16-33

ol 8¢ K’ a-

TOATAL O KOTOKEIUEVOS, K-
aKcGTo OpocaL TOV Katadéue-
vov Uit adTov aitiov Epny punt-
20 & ovv dAlot, unt’ €n” dALOL Flodun-
v. oi 0¢ K’ dmwoBavnt, deikedTo
avti pottopov Suav.

ai 8¢ ko ) opdost au é-

ypato i) pun deikoet, 1-

25 av amAdoV TIaY KoTo-
otaoel. ol 68 K* adToV i~

TifjTon vad aroddbot 1y
amokpvToaL, of Ka ViK-

00¢t, Tav arhdov 1-

30 av SmmAel Koo~

otacel. ol 6 ka vagd-

N, éumovia 6EIKeiT-

0.

And if the indentured (slave) disappears, let (the judge) rule that the current
master is to swear that he is not to blame himself nor with someone else nor
does he know (that the slave is) with someone else. And if (the slave) dies,
let (the current master) show (him to the old master) before two witnesses.
And if he does not swear as is written or does not show him, he shall pay the
simple value (of the slave). And if (the old master) accuses him (the current
master) in fact of selling or hiding away (the slave), if he (the accused) loses

8 See Holkeskamp 1999, 124. There are two columns preserved; see Metzger 1973,
124.
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the case, he shall pay double the simple value. And if (the slave) takes refuge
in a temple, he is to show him clearly (to the old master).%

The word katakeipevog, which appears in 1. 17, refers to a pledge. In
the law of Gortyn, there are several possibilities for how a person could be
involved as a security in a pledge.

Firstly, the term xartaxeipevog could describe a free person. In the liter-
ature, there is debate over whether katokeipevoc should be regarded as the
(principal) debtor or as a guarantor. According to one opinion, the debtor
who had an obligation could pledge himself to the creditor.*® This situa-
tion meant that the person who pledged himself would temporarily lose his
freedom.?” Such a person would be referred to as a kotokeipevog.®® This
view is criticised by Maffi. In his opinion, a free person, referred to as
Korokeipevog, should be regarded as a guarantor.®

Secondly, a méotag (i.e., the master of a serf) could pledge his serf to the
creditor. Such a serf was also referred to as a xatakeipevoc.” The creditor
(i.e., the pledgee; the recipient of the kataxeipevog) was characterised as
the katabépevoc.”!

InICIV 47 16-33, asituation is mentioned in which the kataxeipevog was
granted asylum in a temple, leading to a dispute between the kataféuevog
and another person. Therefore, it is clear that in IC IV 47 16-33, the word
katakeipevog can only identify a serf, as correctly highlighted in the trans-
lation of Gagarin/Perlman.’” The law of Gortyn contains the “servile terms”
dorogand Fokeng.” However, in the literature, it is fiercely debated wheth-
er the legal positions of the 6dAog and the powkedg were different.

8 Text and translation: Gagarin, Perlman 2016, 319. For additional information
regarding the edition of the text, see Guarducci 1950, 106; Metzger 1973, 101; Korner
1993, 408 (138); Effenterre, Ruzé 1995, 99 (26).

86 Korner 1993, 409.

8 Willetts 1955, 54; Willetts 1967, 14.

8 Guarducci 1950, 153 uses the term nexus to describe a katakeipevog who was free
before he pledged himself.

% Maffi 1983, 91-9.

% Korner 1993, 409.

I Willetts 1955, 54-6.

92 Gagarin, Perlman 2016, 319.

% Willetts 1967, 14; see ICTV 72 4.31-36; IC IV 72 5.25-28.

% Korner 1993, 468-70 argues that the powkedg had more rights than the d6loc; see
further Bile 2019, 40-6; different: Lipsius 1909, 397-8; Link 2001, 90; Lewis 2023,
229-37.
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The text focuses on the following problem. Specifically, a mdotag
(pledger) handed over the kotokeipevog (pledged one)® to the katabépevoc
(pledgee) as a pledge. Subsequently, the katokeipevog was no longer avail-
able and a dispute between the ndotag and the katabéuevog arose. In such
a situation, both parties may have had an interest in initiating a lawsuit.

Firstly, the mdotog could try to demand his kotokeipevog from the
katabéuevog. The ndotag had the right to claim the kotakeipevog back if
he fulfilled his obligation.’® It is important to note that the kortokeipevog
was likely required to carry out work for the kotabépevoc, thereby paying
off the obligation of the ndotag. Such a pledge would be classified as an
avtiypnoc.”’

Secondly, the katabépevog could try to demand another pledge from
the mdotog because he no longer had a security for his claim against the
ndotac.’® However, in IC TV 47 16-33, it is clear that the ndotog initiated a
lawsuit against katafépevog, since the text mentions how the kataféuevog
could defend himself.

IC IV 47 16-33 contains information on how such a dispute between
the mdotog and the xotabépevoc should be resolved. The text makes a dis-
tinction between three reasons for the kataxeipevog no longer being avail-
able for the parties: The kartaxeipevog could disappear (1. 16-17: ai 6¢
amointon 6 kotakeipevog), die (1. 21: ai 6¢ K dmoBévn), or flee into a tem-
ple (1. 31-32: ai 8¢ xa vagdny). All of these three variations are introduced
with the conditional ai.”

4.2.2 Disappearance, death, and refuge in a temple

Ifthe kartaxeipevog disappeared (1. 16-17: ai 6€ K’ dmoOANTOL O KOTOKEIUEVOC),
the katabépevog was able to swear an oath.'” In this oath, the katadéuevoc
could deny that he was involved in or knew anything about the disappear-
ance of the kartaxeipevog (1. 17-21: dikakodto dpodcar TOV katadépevov

% Kristensen 2004, 74 refers only to a d6hoc.

% For further information on the expiration of the pledge, see Metzger 1973, 102.

7 For more information about the term dvtiypnoic, see Taubenschlag 1955, 287-91.

% See Korner 1993, 410-1.

9 Metzger 1973, 104 refers only to two cases (“zwei Flle”) because the kotaxeipevog
could either disappear (flight to an unknown place or a temple) or die.

100 Gagarin 1997, 126-7 assumes that the reason for this regulation, which seems to
privilege the xotabépevog, was that there was usually no other evidence than the oath
of the kotaBépevog available to resolve the lawsuit.
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uit’ adTov aitiov Eunv uite obv dAAoL, T’ €’ dAlot Floauny).to!

IC IV 47 16-33 only mentions a situation in which the xatafépevog de-
cides not to swear an oath (1. 23-24: ai 84 ko uf| OpdceL du Eypatat). In such
a case, the xatabéuevog had to pay the simple value of the kotakeipevog
to the maotog (1. 24-26: tav anidov Twav katactooel). The legal conse-
quence for swearing an oath is not discussed in the text. It seems to be likely
that the kotafépevog would be freed from his obligation and, thus, would
not have to pay the simple value of the koatakeipevog to the naotog. %

If the kataxeipevog had died (1. 21: ai 6 «” drwoBdavn), the katabéuevog
had to present the dead body of the xataxeipevog in front of two witnesses
(1. 21-22: dewkoaro avti portdvpov dvov).!” This had to be done outside
formal legal proceedings. In this way, the kataféuevog could prove that
the cause of death was natural,'® and thus, it seems that the méotag could
not successfully sue the katadéuevog.!® If the katabépevog failed to swear
an oath or present the dead xatoxeipevog (1. 23-24: ai 8 ka pn dpdoeL G
Eypoton §j un doeikoet), he had to pay the simple value of the kataxeipevog
to the maotog (1. 24-26: TV ATAOOV TIUAV KOTOGTACEL).

Furthermore, the xotokeipevog who had fled into a temple and re-
ceived asylum could no longer be returned to the mdotag (1. 31-32: ai 6¢
ko vagon).!% The text only mentions that the xotaféuevog should show
the kotakeipevog in the temple (1. 32-33: éunavia deikodro), so that the
ndotag would have no claim against him.!%” In the event of refusal, it could
be assumed that the same legal consequence would apply as for failing to

101 See Latte 1920, 9; Willetts 1955, 56.

For more information about the oath in the law of Gortyn see, Gagarin 1997, 125-34.
12 Metzger 1973, 104. Korner 1993, 411 assumes that the kotafépevog could even
successfully demand a new security for the obligation of the ndotag from the méotag.
Given that there are no further indications in the text which refer to a new security, the
view of Kdrner seems problematic.

13 Maffi 2003, 19. For more information about witnesses in the law of Gortyn, see
Gagarin 2010, 140-2.

104 Tt seems likely that not only two witnesses but also the ndotag had to be present
when the xatabépevog presented the dead kotakeipevog; see Korner 1993, 411.

15 See Metzger 1973, 104. According to Korner 1993, 411, the kotafépevog could
also claim a new security from the méotog in this variation. Since there are no further
indications in the text, it appears that such an assumption about a new security cannot
be made.

106 Maffi 2003, 22 highlights that the text does not mention abuse by the master as a
requirement for a katakeipevog to receive asylum.

17 Metzger 1973, 104.
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swear an oath or refusing to present the dead xataxeipevog in front of two
witnesses, meaning the katabépevog would have to pay the simple value of
the kataxeipevoc. '

4.2.3 Functional analogon of the procedural penalty of litiscrescence?
4.2.3.1 Condemnation for the double value

The text distinguishes between liability for the simple value and for the
double value. As in IC IV 41 3.7-17, it is also necessary here to consider
how a conviction of the debtor could be achieved. Regarding IC IV 47 16-
33, one must first distinguish between the variants in which liability is lim-
ited to the simple value. This involves examining the scenarios in which the
kartakeipevog disappears and in which the kataxeipevog dies, as liability of
the simple value is explicitly mentioned in the text.

If the kartaxeipevog disappeared, the kotabéuevoc had to take an oath
(i.e., the exculpatory oath). The word dwéodev (1. 17-18) is a clear indica-
tion that a lawsuit between the ndotag and the xatabéuevog was already
pending. There are two possible outcomes of the lawsuit. The katabéuevog
could either take the oath and, thus, win the case against the ndotag, or he
could refuse to take the oath and lose the case. Losing the case led to a con-
demnation for the simple value.

If the xatokeipevog had died, the kataBépevog had to find two witnesses
who could testify to the natural cause of death. The dwkaotdc had to con-
demn the kotabéuevoc to pay the simple value if he could not provide two
witnesses.

Following these two situations, where only liability for the simple val-
ue is mentioned, the text also makes reference to liability for the double
value. According to Gagarin/Perlman, a conviction for the double value
could occur even if the kataBépevog had already won a lawsuit against the
ndotag by an swearing oath.'” However, the sources provide no support
for this interpretation. It would be implausible to assume that the defen-
dant’s exculpatory oath could be overridden by the plaintiff’s accusatory
oath. Consequently, it cannot be assumed without justification that a second

108 Metzger 1973, 104; Maffi 2003, 19.

19 Gagarin, Perlman 2016, 321: “This indicates that here, at least, an exculpatory oath
would not be automatically decisive, but a suit could still be brought against someone
even after he had sworn the oath.”
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lawsuit could be pursued by the ndotag after losing a lawsuit against the
KaToBEUEVOG,.

If the mdotag believed that the kataBépevog had sold or was hiding the
kartakeipevog (1. 26-28: ai 8¢ k” adtov aituijton vol droddbat fj drokpvmoar),
he could initiate a different type of a lawsuit against the katadépevog.

If the xataBéuevog lost this lawsuit against the ndotog (1. 28-29: af xa
vikaOel), he would have to pay the double value (i.e., twice the simple val-
ue of the xatokeipevoc) to the mdortag (1. 29-31: tav anAdov TV StmAel
Kotaotaoel). As indicated by the term voi'' (1. 27), the procedure was de-
cided on the basis of the oath of the mdotag (i.e., the accusatory oath).
Therefore, the ndotoc won the lawsuit and received the double value if he
took the accusatory oath.

Another interpretation is offered by Korner, who argues that it was
not the kataBépevoc who was required to pay the double value if he lost
the lawsuit against the mdotag, but rather the mdotag if he lost the law-
suit against the kataOépevoc.'! While this interpretation could be aligned
with the literal wording of the passage, it makes little sense why a plaintiff
should be penalised for losing a case.

4.2.3.2 Grounds for a condemnation for the double value

Similar to IC IV 41 3.7-17,"2 IC TV 47 16-33 also does not explicitly state
why the defendant (xatafépevoc), in the event of losing the case, was re-
quired to pay the double value. With regard to the liability for the double
value, two reasons can be suggested.

It could be assumed that the circumstances underlying IC IV 47 16-33
were comparable to those in IC IV 41 3.7-17, in which the transferee denied
before the ducaotdc having received the entrusted object and was conse-
quently sanctioned by a judgment imposing the double value. Accordingly,
the xatabéuevog would deny having received the xotokeipevog from the
néotog. The denial of the xataBépevog before the ducaotdc would increase
the value of the claim. Guarducci, Egetenmeier, and Scheibelreiter explain
the liability of the xatabéuevog for the double value as resulting from a
functional analogon of the procedural penalty of litiscrescence.''?

110 See Liddell, Scott, Jones 1996, 1173.

M Korner 1993, 411.

112 See section “4.1.2.2 Grounds for a condemnation for the double value”.

13 Guarducci 1950, 95, 107; Egetenmeier 2016/2017, 186 n. 62; Scheibelreiter 2020,
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Nevertheless, this interpretation can be contested. An argument against
the existence of parallels between IC IV 41 3.7-17 and IC IV 47 16-33
can be made, namely that in IC IV 41 3.7-17, in addition to the conviction
for the double value, a penalty payable to the polis is also stated. Further-
more, IC IV 47 16-33 does not explicitly mention that the katafépuevog
denied having received the kotakeipevog from the mdotac. The fact that the
kartakeipevog had been handed over from the mdotag to the xatabépevog
might already have been undisputed. This view is supported by the fact that
the pledge was likely an avtiypnoic,'* which would have had to be public
in a small society like Gortyn. Therefore, a denial of having received the
Kkatokeipevog seems unlikely.

A liability for the double value could be explained by a delictual act com-
mitted by the kotabépevoc apart form the lawsuit. Such a delictual act could,
for example, have been committed by the kataféuevog fraudulently claiming
that the xatoakeipevog had run away or died.'® The reason for the conviction
for the double value would thus lie in the fact that the ndotog stated, at the
initiation of the proceedings, that the kotaféuevog had acted fraudulently.''®

Both of the interpretations of IC IV 47 16-33 outlined above are plausi-
ble. The scenarios mentioned in IC IV 47 16-33, in which the kataféuevog
does not deny having received the katakeipevog and instead could exoner-
ate himself through an oath or witnesses, all relate to liability for the simple
value. It does not seem implausible that a katabépevog who actually sold or
concealed the xatakeipevoc would attempt to exonerate himself by denying
that he had received the xatokeipevoc.

Furthermore, an increase of the value of the claim is indicated by the
wording of IC IV 47 16-33. The text does not explicitly refer to a double
value but instead states that the xataféuevog has to pay twice the simple
value (1. 29-31: tav amidov Tipuav dutmAel kataotocel). Specifically, one
simple value could contain the value of the katakeipevoc, and the other
simple value could be added to this value as a procedural penalty.

It is particularly noteworthy that in IC IV 47 16-33 — unlike in IC IV 41
3.7-17 (1. 15-16: éxoavvicetan)'!” — there is no reference to a judicial denial

92,219, 265.

114 See section “4.2.1 Introduction”.

115 See Korner 1993, 411.

116 Korner 1993, 411.

117 See section “4.1.2.2 Grounds for a condemnation for the double value”.
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by the defendant. However, the fact that a lawsuit is taking place between
the mdotac and the xatabépevog indicates that the xotabéuevoc engaged
in the legal proceedings and has therefore implicitly also denied the claim
of the mdotac. Nevertheless, due to the lack of any indication of a judicial
denial in IC IV 47 16-33, the existence of a functional analogon of the pro-
cedural penalty of litiscrescence appears less likely than in IC IV 41 3.7-17.

Overall, the source IC IV 47 16-33 could refer to another functional
analogon of the procedural penalty of litiscrescence in the law of Gortyn,
although this cannot be stated with certainty. Another source that distin-
guishes between a liability for the simple value and a liability for the double
value is mentioned in the following section.

4.3ICIV 79 1-21
4.3.1 Introduction

The next inscription was found in the debris of the Pythion,'® which had
originally been a theatre.""” This inscription can be dated to the 5" century
B.C.' The text'?! regulates the relationship between craftsmen and the polis.

ICIV 79 1-21

[c.7] . o kpB[av c.5]

[c.5]xa xa[c.9]

[. oV]kov éxatov p[edipuv-]
[ovg xa]i yAebkiog Tpokd[o]-

5 [vg é]katov kai tav m[c.3]
[c.2]v[ . JoAkiav & dAhav F[1o-]
[Fo]uetpov to mpok[do. Fep-]
[y6dd]eBoun 8¢ €mi Tot p[t-]
[c]tot avtoi mav[t]a [toig]

10 [¢p oA Flowiovot To<t>¢ [1°]
[EX]evBéporg kai To[ig SOA-]
[o1c. ai 8]¢ pe Aeioev Fep[yh-]
[66€]00a, déxa otateplafve]
[to ma]0épatog Fekdot[o]

15 [t]ov koévio[v é]otel[odip-]

118 K 6rner 1993, 437.

119 Manzetti 2019, 435.

120 Perlman 2000, 60-1.

121 The legal nature of the text is unclear. Guarducci 1950, 182 and Willetts 1954, 216
refer to a decree.
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evov] moM Oépev. ai d[& p-]

¢] ‘oteioatev [t]av [anioov d-
tav(?), 1pad]debat tav dun[Aei-]
av] avTov Fékaoto[v c.6]

20 [¢.2]y][. . . T]ovg Titavg éo[t-]
[el]oavTov]g] T[t mOAL Oépev.]

—

[...] of barley [ ...] of figs one hundred [medimnoi, and] of must one hundred
prokooi, and [c. 13] or another measure equal to a prokoos. And all the
work is to be done for this exact wage by those who live in the city, both free
men and slaves. And if they should not wish to work, the foreigners’ official
is to exact payment from them of ten staters for each offense'** and deposit
it with the city. And if they should not pay the simple fine (?), each of them
will be fined the double amount, [but if they do not pay?] the titai are to pay
(the fine) and deposit it with the city.'

In the first sentence, natural products are listed. The exact context of
these natural products is not explained by the preserved text, but it seems
likely that they were given as payment to craftsmen.'** Subsequently, the
text states that the craftsmen'? should receive the same payment as crafts-
men from the polis (1. 7-12: pepydodear o€ €mi T0l uioTol adTOl ThVTO
T0i¢ €U TOM Foikiovol Toig T° €levBéporig kai Toig 06Ao01g). Therefore, the
craftsmen who had a contract with the polis'?® and, thus, received natural
products and money'?’ for their services had to be foreigners.

122 The words déka otoT€pave T0 mabépotog pekdoto (1. 13-14) should be interpreted as
meaning that 10 staters have to be paid for each day of refusal; see Metzger 1973, 127.
Similar to Gagarin/Perlman, Youni 2010, 155 understands the words déka otat€pavg 16’
nafépatog pekdoto (1. 13-14) as neutral, meaning “10 staters for each infringement”.
Youni’s interpretation aligns with that of Korner 1993, 438 and Seelentag 2015, 297:
“zehn Statere fiir jeden Schaden”. Further information on the interpretation of the words
déKko otatepavs 0 mafépatog Fekdoto can be found below.

12 Text and translation: Gagarin, Perlman 2016, 439. For additional information
regarding the edition of the text, see Guarducci 1950, 182; Metzger 1973, 127; Korner
1993, 438 (154); Effenterre, Ruzé 1994, 129 (30).

124 Seelentag 2015, 297. Korner 1993, 439 argues that the text refers to craftsmen or
artists.

125 Willetts 1954, 216 assumes that the foreign craftsmen were freedmen. Critical:
Korner 1993, 439.

126 See Perlman 2002, 209. It should therefore be noted that the polis here — unlike in IC
IV 41 3.7-17 — was not merely involved as a third party.

127 Korner 1993, 439.
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The xoéviog kO6opoc'?® had to protect the interests of the polis.!® If

the craftsmen refused to perform their duties (I. 12-13: ai 6& pé Agioev
Fepyaddebar), and thus, breached the contract, the kGéviog k6Gpog could de-
mand 10 staters from every craftsman for every day'*® on which he refused
to complete his work (1. 13-16: 6éxa oTaTEPAVE TO TABEUATOC FEKAGTO TOV
KGEVIOV £0TEICAEVOV TTOAL OEUEY).

However, the obligation of a craftsman could also increase. If the crafts-
man did not pay the 10 staters (1. 16-18: ai d¢ pé ‘oteicaiey v AmAdov
dtav), he then had to pay the double amount (20 staters; 1. 18-19: mpaddebon
v dumheioy awtov Fékaotov).®! In the last passage, the text refers to the
titor. Due to the incompleteness of the text, it is unclear whether the koéviog
koouog or the titon had to exact the double amount from craftsmen who re-
fused to pay the 10 staters.!3? For the present question concerning a function-
al analogon of the procedural penalty of litiscrescence, it is irrelevant who
exacted the penalty; the key point is that a doubling of the penalty occurred.

4.3.2 Functional analogon of the procedural penalty of litiscrescence?

According to IC IV 79 1-21, a craftsman who refused to perform his duties
could either face a liability for the simple amount or a liability for the dou-
ble amount.'** Generally, the craftsman only had to pay the simple amount.
However, if he did not make a payment to the xoéviog k6cuog, he was
punished by having to pay the double amount (1. 16-19: ai 8¢ p& ‘oteicumev
Tav amAdov drov, Tpaddedat Tav dumdeiav avToV FékaoTov). It is not known
how much time a craftsman was given to pay the simple amount in order to
avoid an increased penalty.

128 See Seelentag 2015, 297, who highlights the mention of the xoéviogc xdouog as
evidence that the craftsmen were foreigners. Holkeskamp 1999, 122 uses the notation
&éviog koo pog; see further Perlman 2004, 1164; Thiir 2005, 15.

129 Perlman 2002, 209.

130 This interpretation of Metzger 1973, 127 seems correct. Penalties were typically
stipulated on a daily basis in construction contracts; see Thiir 1984, 493-4.

131 A similar provision where the refusal to pay a penalty led to an increased penalty can,
for example, be found on the Stele of Punishments (1. 47-48); see Thiir 2020, 36 n. 17
with further references; see section “1. Introduction”.

132 K3rner 1993, 441.

133 Liability for the double amount is also mentioned in IC IV 78 1-8; however, unlike
in IC IV 79 1-21, this double amount is attributable to a delictual conduct; see further
Gagarin, Perlman 2016, 437-9
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Furthermore, it is unclear whether craftsmen had the possibility to make
an objection against the penalty of 10 staters. According to Korner, it seems
that such an objection may have been possible. In such a case, a dikactdg
would have to decide whether the craftsman had a valid reason to refuse
his work. For example, a valid reason could have been attending an annual
festival, as these festivals were important for the foreign craftsman but un-
known by the citizens of the polis.'**

Korner’s view is supported by the fact that the polis probably relied on
foreign craftsmen. If these craftsmen could not object to a penalty, they
would have been less willing to work. The considerations just described are,
of course, based on plausibility arguments and therefore cannot be proven.

If Kdrner’s assumption were true, the craftsman could indeed object to
his penalty (10 staters), and the double amount (20 staters) could indicate
another functional analogon of the procedural penalty of litiscrescence, as
illustrated in the following example.

A foreign craftsman refused to work for 3 days, and thus, the kcéviog
k6opog gave him a fine for 30 staters. The craftsman did not make a payment
to the koéviog kOopog. Subsequently, the koéviog kKOG oG sued the craftsman
on behalf of the polis. Before the court, the craftsman could either confess
to his obligation and pay 30 staters or deny his liability by objecting to the
penalty. If the craftsman denied his liability, the dikaotdg would either have
to sentence him to a payment of 60 staters or acquit him if the craftsman had
a valid reason to refuse his work. Therefore, the condemnation for 60 staters
could be explained by an increase of the value of the claim.

The fact that the phrase ai 6¢ pe ‘gteicalev Tav dmioov drav, Tphddedat
Tav dumheiov avtov Fpékactov (1. 16-19) first refers to a simple amount and
subsequently to a double amount could indicate that the double amount was
the result of a functional analogon of the procedural penalty of litiscres-
cence. Evidence from the Stele of Punishments supports the existence of a
functional analogon of the procedural penalty of litiscrescence, as in that
case, a public official (construction official) initiated a proceeding.'*

However, this interpretation of IC IV 79 1-21 is based on two assump-
tions. The first assumption is that a craftsman would have the possibility to
object to a penalty, leading to a trial before a dikootdc.'* However, the proce-

134 KSrner 1993, 440-1.
135 See section “1. Introduction”.
136 Since it is unclear whether any proceedings actually took place, no further speculation
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dure described in IC IV 79 1-21 may not have been a judicial proceeding, but
rather an administrative proceeding. The second assumption is that the crafts-
man could pay the simple amount and, thus, avoid a penalty of the double
amount until the moment he declared his statement of defence to the court.

Against the existence of a procedural penalty speaks the fact that in
IC IV 79 1-21 not a single word — unlike in IC IV 41 3.7-17 (1. 15-16:
gxoavvioetar)®’ — is used that would indicate a denial of the obligation
before court. Moreover, the source IC IV 79 1-21 provides no evidence
that the craftsman entered into a dispute with the polis, whereby he would
implicitly deny the claim. Accordingly, the koéviog k6opoc could set the
amount of the penalty without any possibility of a formal trial, which the
titon were then obliged to execute.

Overall, it can be concluded that ICIV 79 1-21 does not provide clear ev-
idence for a functional analogon of the procedural penalty of litiscrescence
in the law of Gortyn. The source only mentions that the double amount
could be exacted from the craftsman but does not explain the procedur-
al acts that would lead to such an act of enforcement. This source would
only provide evidence of a functional analogon of the procedural penalty
of litiscrescence if the abovementioned two assumptions were true, which
cannot be verified due to a lack of additional sources.

The sources discussed hitherto (IC IV 41 3.7-17, IC IV 47 16-33, and
IC IV 79 1-21) distinguish between a liability for a simple amount and a
liability for a double amount; however, this distinction is absent from the
following locus, which is discussed in the next section.

4.4IC1V 72 9.24-40
4.4.1 Introduction

The next source is part of the Great Code'*® and, thus, can be dated to the
middle of the 5" century B.C.!* This text regulates the liability of heirs for
different types of obligations incurred by the decedent.

will be made here as to whether such proceedings would be resolved through duc6odev
or OpVOVTO Kpivev.

137 See section “4.1.2.2 Grounds for a condemnation for the double value”.

138 The Great Code contains 12 columns, in which a variety of topics are discussed; see
Gagarin 1982, 131.

139 Davies 2005, 306; Scheibelreiter 2020, 84.

ISSN 1128-8221 — DIKE 28 (2025)



232 Michael Binder

IC IV 72 9.24-40

ai av[d]exo-

25 au[e]vog & vevikapévo[g & év]k-
010T0VG OmEAOY & Staforope-

vog & dlapemdpevog amoba-

vot &€ To0tol GAAOG, EMUOA-

&vv 10 PO TO €VIoTO* O &€ dka-
30 otag 01ka0d£TO TOPTL T ATOTT-
ovidpevo. ai pév Ko vikag émt-
UOAEL, 0 dIKACTAG KO LVALOV,

ai ka 5oet Kol ToMaTeveL, ol 88 -
aitvpeg ol EmPailovreg, avdok-
35 a6 <6>¢ kévkoloTav Kol dtoPordg K-
al d1péatog paitupeg ol Emip-
GALOVTEC ATOTOVIOVTOV. € 08 K’ G-
TOFEITOVTL, O1KAOOETO OOG-
a<v>T0, 0DTOV Kol TOVG paitup-

40 avg VIKEV 1O amAdOoV. vac.

If someone should die who has undertaken an obligation, or has lost a suit,
or owes (money) that he pledged (?), or has initiated litigation, or has agreed
(to pay), or if another (has an obligation) to the deceased, litigation is to be
brought concerning the matter within a year, and let the judge rule according
to the testimonies. If someone brings suit concerning a case he won, (let) the
Jjudge and the rememberer, if he is alive and active in civic life, (testify), these
being the appropriate witnesses; but in cases of security or money owed or
litigation initiated or an agreement, let the appropriate witnesses testify.'*
And when they have spoken,'"! let (the judge) rule that when he (the plaintiff)
and the witnesses have sworn, he is to win the simple amount. vac.'*

The text focusses on situations in which the legal relationship be-
tween a creditor and a debtor is disrupted by the death of the debtor,!+

140 This is different from Willetts 1967, 47: “the heirs as witnesses shall testify”. Metzger
is critical of the translation of Willetts. According to Metzger 1973, 107, the word
émpParrovteg (1. 34) has a broader meaning. For more information on the interpretation
of the word émPdAlovteg, see below.

! This is different from Maffi 1983, 157, who highlights that the word dmopeimovtt
(1. 37-38) could indicate that the witnesses refused to testify. In my view, both
interpretations of the word dmopeimovtt are possible.

142 Text and translation: Gagarin, Perlman 2016, 403. For additional information
regarding the edition of the text, see Guarducci 1950, 138; Willetts 1967, 47; Metzger
1973, 106; Korner 1993, 537 (175); Effenterre, Ruzé 1995 159 (45).

3 The words anoBdvot &€ todtol dArhog (1. 27-28) could suggest that the following

ISSN 1128-8221 — DIKE 28 (2025)



Tav arloov tpay ow(m)iel kataotooel 233

whose obligation is characterised using the words dvdekoapevoc (1. 24-
25), vevikapévog (1. 25), évkototavg oméloy (1. 25-26), dwforouevog (1.
26-27), and dwopeumapevog (1. 27).1** According to the text, following the
death of the debtor, the creditor had to sue the heirs within a year (1. 28-29:
EMPUOAEVY 10 PO 10 €vianto), meaning that the action of the creditor was
subject to a one-year statute of limitations.'*

Subsequently, the text refers to procedural provisions. The dwaotdg had
to rule (1. 30, 38: Sikadd£t0)!* the case based on the testimony or oath of
witnesses and/or the plaintiff (the creditor). If the debtor had already been
sentenced by a dwkaotdg (1. 31-32: ai pév ka vikag ExoAel), the dikaotdg
and the pvapov!*” from the previous trial had to testify (1. 32-34: 6 SikacTog
KO Lvapov, of ko d0&t Kol moMatevet, s o1 8¢ paitvpeg ot EnPAALOVTES).

In the other cases, such as avdexodapevoc (1. 24-25), évkolotave OméLoy
(1. 25-26), dwParodpevoc (1. 26-27), and dwpeimapevog (1. 27), the appro-
priate witnesses had to be questioned (1. 34-37: d&vdokdd d¢ k€violoTdv Kol
StoPoldg kal dtappéatog paitvpeg oi EMPAALOVTEC AmOTOVIOVTOV). Appro-
priate witnesses were primarily those who were present at the time when
the obligation of the debtor was established.'* According to Zitelmann and
Willetts, the dikaotdc could also allow the heirs to act as witnesses.'* How-

provisions were also applicable if the creditor died; see Metzger 1973, 107.

144 For the translation and explanation of these five terms, see section “4.4.2 Grounds
for obligations”. A similar plurality of facts appears for example in IC IV 72 10.20-25;
see further Benke 2021/2022, 10-44.

145 Metzger 1973, 107.

146 If a case was ruled by the method of 31kaddev, the dikaotdc had to apply a certain
procedure, which led to the verdict; see Gagarin 2010, 129. For more information about
the term duGddev, see section “3.2 Dispute resolution”.

47 Holkeskamp (1999) 123 uses the notation pvapwv.

The words ai ko 66et kol mohatevet (1. 33) refer to the pvapov and the dikootdg; see
Korner 1993, 539.

149 Metzger 1973, 107.

130 Zitelmann in Biicheler, Zitelmann 1885, 171; Willetts 1967, 47, 74. Critical: Metzger
1973, 107; Korner 1993, 539 n. 6.

Generally, the law of Gortyn did not allow both parties to swear an oath. An exception
can only be found in IC IV 81 1-24, where both parties had to sewar an oath, and thus,
the party that could find more oath-helpers won the case; see Thiir 2009, 493.

IC IV 81 1-24: text and translation: Gagarin, Perlman 2016, 446: devdpéov kai Foukiog
Ok’ 0pd-] | [cov]tt ToV dpdpov €vvéa ol | Embvikiota memapévol, pfo-] | [Av, K]arev &’
avti pottopo- | v dSuov mpotprrov tov dx[c.3] | [c.2]oovTa peTpeciopevo- | v: ai 0& Ko Pe
giel kariov[Ti & | [Eyplatar, adTog petpéfo te | kai mpomovéto mpotétap[tov] | [av]ti

148
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ever, since the heirs had a personal interest in the outcome of the trial and
were likely not involved in establishing the obligation, they appear unsuit-
able as witnesses.'!

The word ducéodev (1. 30, 38: ducaddéto) indicates that the case was ruled
based on the testimony of the witnesses or on an oath of a party.'® In the
text, the testimony of witnesses (1. 29-31: 6 8¢ dikaoTAC S1KAOOETO TOPTL TA
dgromoviopevae) and the oath of the plaintiff and others!> (1. 38-40: dikad6éto
OUOCOVTO AVTOV Kol TOVG HoiTupave VIKEV 10 amAdov) are both mentioned.
Since the text first mentions the testimony of witnesses, it is likely that, gen-
erally, the case was ruled based on the testimony of witnesses.'**

However, the circumstances under which the lawsuit between the cred-
itor and the heirs could be decided by an oath of the plaintiff are question-
able. An oath of the plaintiff could have been mandatory if the witnesses
refused testimony'*® or could not provide (convincing) testimony.'*

pottdpov Suev mapépe- | v évog ayopdy. Opvope[v 6-] | [€ €] uav tovTo pév ot afAo- |
mion Swcaiog mpiv LoAEB[Oan] | [tav] dikav, 06’ Evekdpakoav | ue Euev: vikév 8’ dtepd
K’ ol t[Ai-] | [eg O]udoovtL. vac. K’ of K’ € 6Téya- | ¢ Evekvpakcovtl, Toviov[tt p-] | [€
*VE]owkEy 6 dvekhpoxoay cuv- | excopdcaddat Tov opd[pov] | [t]v vvéa tpitve, oig Ko
Tpo- | Feimel, pe EVROKEV o évekd[pa-] | [ko]a[v. a]i 6¢ Tic ka 6V Oudp- | ov vac. — of
trees and a house, when nine of the neighbors who possess the nearest land swear, (he)
is to bring the case (?) and summon before two witnesses three days in advance the
one who [c. 12], so that he can measure (the property). And if he does not come after
he summons him as written, let him measure it himself and declare to him four days in
advance before two witnesses that he should be present in the agora. And he is to swear
that indeed this (the property) is (as claimed) without fault and lawfully before the case
is tried, and the person from whom they received security (is to swear) that it is not.
And whichever the majority swear, (that side) is to win. vac. And if they take something
as security from a house, if the person from whom they received security asserts that
he does not live in (the house), three of nine neighbors whom he notified earlier are
to swear with him that the one from whom they received security does not live in (the
house). But if one of the neighbors vac.

For additional information regarding the edition of the text, see Guarducci 1950,
187; Metzger 1973, 127; Korner 1993, 442 (155); Effenterre, Ruzé 1995, 171 (47);
Arnaoutoglou 1998, 74; Gagarin 2008, 260-1; see further Papakonstantinou 2008, 114-
6. For general information on the oath of witnesses in Gortyn, see Latte 1920, 28-32.
151 See Korner 1993, 539 n. 6.

152 Zitelmann in Bicheler, Zitelmann 1885, 71; Thiir 2005, 16.

153 Gagarin 2010, 133-4, 140 mentions witnesses, while Zitelmann in Biicheler,
Zitelmann 1885, 171 refers to oath-helpers.

154 See Zitelmann in Biicheler, Zitelmann 1885, 171; Maffi 1983, 157.

155 Maffi 1983, 157-8.

156 Zitelmann in Biicheler, Zitelmann 1885, 171.
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In such a case, the plaintiff would win the lawsuit and receive the simple
amount if he swore an oath (1. 38-40: dikaddéTo dUOGAVTO ODTOV KOl TOVG
poitopavg vikév to dmidov) or lose the lawsuit if he refused to swear an
oath. Before the question of whether this reference to a simple amount indi-
cates a functional analogon of the procedural penalty of litiscrescence can
be analysed, it is necessary to briefly examine the grounds for obligations,
which are listed in IC IV 72 9.24-40.

4.4.2 Grounds for obligations

In IC IV 72 9.24-40, several grounds for the obligation of the debtor are
described with the terms dvdexodauevog (1. 24-25), vevikouévoe (1. 25),
gvkototavg oméhoy (1. 25-26), dapardpevog (1. 26-27), and dropetmdpevoc
(1. 27). These terms have been analysed by legal scholars.

According to the main doctrine, the word dvdexcdpevog (1. 24-25) refers
to a surety, meaning that the debtor acted as a guarantor.'s” Metzer speci-
fies this to a guarantee with sole liability of the guarantor (“Gestellungs-
biirgschaft’’).!*® Another interpretation of the word dvdekoduevog (1. 24-25)
was presented by Maffi. Maffi suggested that this word could indicate that
the debtor made a confession and, thus, was liable due to this confession.'”

In the literature, there is a consensus regarding the interpretation of the
word vevikapévog (1. 25),'” which is thought to refer to an obligation of the
debtor resulting from a verdict.'®" According to Zitelmann, the debtor had
to be condemned to pay a certain amount of money.!2

Due to a lack of sources, the remaining grounds for obligations, including
gviototavg oméroy (1. 25-26), dwafaropevog (1. 26-27),'* and dapetndpevoc

157 See Baunack, Baunack 1885, 114; Merriam 1886, 31; Partsch 1909, 35, 117; Kohler,
Ziebarth 1912, 21; Guarducci 1950, 166; Willetts 1967, 47, 74; Korner 1993, 538;
Vélissaropoulos-Karakostas 1994, 187; Gagarin 2008, 118; Scheibelreiter 2020, 85.

158 Metzger 1973, 109.

159 Maffi 1983, 128.

160 This word is also mentioned in IC IV 72.11.32; see further Benke 2021/2022, 38.

161 See, for example, Guarducci 1950, 166; Maffi 1983, 129; Effenterre, Ruzé 1995,
160; Scheibelreiter 2020, 85.

162 Zitelmann in Biicheler, Zitelmann 1885, 169; see further Gagarin, Perlman 2016,
424 “[...] losing a suit usually means owing money”.

163 In the Great Code, this expression first appears in IC IV 72 9.26-27 as dwffaddpevoc,
where it means “the [person] who has fallen into a dubious or deceitful situation” and
secondly, the word appears in the plural accusative in IC IV 72 9.35 as dwafoAdgc; see
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(1. 27), are subject to significant uncertainty.'®* It has been argued that the
term gvkototavg onéloy (1. 25-26) might refer to a possessory pledge!'®® or
a loan for use,'*® meaning that the debtor was obliged to return the object
back to the creditor.!®” The word diafarduevog (1. 26-27)' could indicate
wrongful conduct,'® such as fraud'”® or concealment,!”! whereas the word
Sdwpewmapevog (1. 27) may refer to a distinct contractual stipulation.'”

4.4.3 Functional analogon of the procedural penalty of litiscrescence?

The source IC IV 72 9.24-40 does not mention a liability for the double
amount. However, it is notable that the text explicitly states that the heirs
would have to pay the simple amount to the creditor if the creditor and the
witnesses swore an oath and, thus, won the lawsuit against the heirs (1. 38-
40: d1kadOETO OPOCAVTE, ADVTOV KOl TOVG LOETLUPOVS VIKEV TO ATAOOV).

In the literature, it has been highlighted that the reference to the simple
amount should be understood as distinguishing the simple amount from
the double amount'” or from a multiple amount.'”* The reason why the
heirs only had to be condemned for the simple value could — as several
legal scholars point out — have been that the heirs could not unjustifiably
deny the claim of the creditor because they would have had no knowledge
whether the creditor actually had a claim against the debtor (the decedent).
Therefore, the heirs would be excused and, thus, would not have to face a
functional analogon of the procedural penalty of litiscrescence.'”

However, the absence of any wording in IC IV 72 9.24-40 — unlike in

Benke 2021/2022, 20.

164 Metzger 1973, 111-2.

165 Guarducci 1950, 166.

166 Prellwitz 1928, 143-4.

167 See Scheibelreiter 2020, 85-6.

18 The word SwPolr| means “deception” or “a murky/dubious situation”; see Benke
2021/2022, 20.

169 Metzger 1973, 112; Korner 1993, 538.

170 Willetts 1967, 47, 74.

17l Baunack, Baunack 1885, 114, 136.

172 Guarducci 1950, 166; Scheibelreiter 2020, 86 n. 326.

173 Zitelmann in Biicheler, Zitelmann 1885, 172; Dareste 1886, 268; Korner 1993, 539.
174 Wenger 1901, 68 n. 9; Metzger 1973, 112.

175 Zitelmann in Biicheler, Zitelmann 1885, 172; Dareste 1886, 268; Wenger 1901, 68
n. 9; Metzger 1973, 108.
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IC 1V 41 3.7-17 (1. 15-16: éxcavvioetar)!’ — that would signal a denial of
the obligation before the court speaks against the existence of a procedural
penalty. Another possible reason for a liability for the simple amount could
have been that Gortynian legislators considered it unjust for a creditor to
exact a penalty in addition to his claim if he was unable to prove his claim
with witnesses.!”’

Furthermore, it is conceivable that the law of Gortyn recognised a special
type of limited liability for heirs.!”® Therefore, the liability for the simple
amount could also be explained by a pro viribus or a cum viribus liability.

Overall, it seems possible that the debtor, if he were still alive, would
have faced a functional analogon of the procedural penalty of litiscrescence
had he himself denied the creditor’s claim. However, it cannot be deter-
mined under which of the five grounds for obligations'” such a penalty
could apply.

5. Conclusion

The law of Gortyn does not only contain substantive law but also procedur-
al law. Some of these procedural provisions include procedural penalties.
As has been shown, there are several provisions that could entail a function-
al analogon of the procedural penalty of litiscrescence.

It seems likely to me that IC IV 41 3.7-17, where the verb é£apveicOan
(1. 15-16: éxoavviioetar) is found, refers to such a penalty.!® IC IV 47 16-
33,BLIC IV 79 1-21,' and IC TV 72 9.24-40'% might also relate to this
penalty, although there is greater uncertainty in these cases.

The possibility of an increase of the value of the claim induced the de-
fendant to evaluate his chances of winning the lawsuit. He had to decide
for himself whether he was willing to risk a condemnation for the double

176 See section “4.1.2.2 Grounds for a condemnation for the double value”.

177 See Maffi 1983, 161-4.

178 See the remarks of Benke 2021/2022, 38 regarding IC IV 72 11.31-42.

179 Zitelmann in Biicheler, Zitelmann 1885, 172 even thinks that it might be possible
that, in all cases, an increase of the value of the claim could occur (““/...] dass sonst in
Gortyn das romische lis infitiando crescit in duplum galt [...]”"); Wenger 1901, 68 n.
9 contemplates an increase of the value of the claim in the case of a judgement debt.
180 See section “4.1.2.2 Grounds for a condemnation for the double value”.

181 See section “4.2.3.2 Grounds for a condemnation for the double value”.

182 See section “4.3.2 Functional analogon of the procedural penalty of litiscrescence?”.
183 See section “4.4.3 Functional analogon of the procedural penalty of litiscrescence?”.
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value. If his chances were low, it was in his best interests to either pay or
confess to his debt before the dikaotdc'®* and, thus, avoid a condemnation
for the double value. As a result, the creditor received the payment without
any delay.

Without a confession — if the dispute had to be resolved through ducaddev
— an additional court session at the sacred place to swear the oath would
have been required. If, however, the dispute had to be resolved through
ouvovta kpivev, the dikaotdg would have had to conduct further investi-
gations.'®

In Gortyn, a functional analogon of the procedural penalty of litiscres-
cence was the exception rather than the norm. Whenever the transferor en-
trusted the transferee with a herd of animals (IC IV 41 3.7-17) or a serf (IC
IV 47 16-33), there could have been a strong need to protect the transferor
and ensure that he could recover his property without delay. This interest
may have been safeguarded by a functional analogon of the procedural pen-
alty of litiscrescence.

However, it should be noted that in Gortyn, denying a claim before the
jurisdictional authority'® and entering into legal proceedings did not delay
the plaintiff’s pursuit of his claim as much as it would have under Roman
law. This was because in Gortyn, many cases were decided by the method

of d1kaddev,'®” which made lengthy evidentiary procedures unnecessary.

184 A confession before the dikaotdg constituted an independent ground of obligation
with the same legal quality as a verdict, see Maffi 1983, 156; see section “3.3 Denial
before court”. It would be logical for the debtor to make such a confession if he had no
money but wanted to avoid liability for the double amount.

185 Tt can be assumed that the dicaotdg would not lightly have risked giving a false oath,
which is why he would only have decided the case by the method of ouvidvto kpivev
if he was certain; see further Thiir 2010, 148. Therefore, it seems likely that further
investigations were usually necessary. See section “3.2 Dispute resolution”.

186 See section “3.3 Denial before court”.

187 See sections “3.2 Dispute resolution” and “4.1.2.1 Condemnation for the double
value”.
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