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Abstract: In this article, I discuss whether the theory of justice as fairness famously
proposed by John Rawls can justify the implementation of global principles of socio-
economic justice, contrary to what Rawls himself maintains. In particular, I dwell on
the concept of the basic structure of society, which Rawls defines as “the primary sub-
ject of justice” and considers as a prerogative of domestic societies. In the first part, I
briefly present Rawls’s theory of socio-economic justice and his account of justice be-
tween peoples. I then proceed with the analysis of the cosmopolitan counter-
arguments that have been levelled against Rawls’s dualism between domestic and in-
ternational justice, which mainly revolve around the outlining of a global basic struc-
ture as a consequence of globalisation. Between these two opposing poles, I also dis-
cuss the intermediate stance taken by those authors who maintain that the empirical
dispute between a domestic and a global basic structure is misleading, because the
pressing question is whether the unfair practices and norms that characterise the
global economy demand the existence of a global basic structure, regardless of the
fact that it already exists or not. Lastly, I collect some points, both theoretical and
empirical, that have emerged from the analysis and I argue that the theoretical re-
quirement of a global basic structure can have practical implications even if its exist-
ence is contradicted in empirical terms.
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In 1971 the American philosopher John Rawls published
A Theory of Justice, a book that gave new impulse to the tradi-
tion of the social contract and rapidly became central in politi-
cal philosophy. Among criticisms, comments and apprecia-
tions, a considerable number of scholars have discussed the
following issue: given Rawls’s definition of justice as fairness,
is it fair to limit his principles of justice only to fellow-
nationals? Almost than thirty years after A Theory of Justice,
Rawls responded to the vast debate aroused around the scope

ISSN 2283-7949
GLOCALISM: JOURNAL OF CULTURE, POLITICS AND INNOVATION
2019,2,DOL: 10.12893/gjcpi.2019.2.3
Published online by “Globus et Locus” at https://glocalismjournal.org

Some rights reserved



2 FAUSTO CORVINO

of his principles of justice by publishing The Law of Peoples, a
book in which he delineates a second-level contract theory,
which is supposed to justify principles of international coop-
eration while at the same time rejecting global socio-economic
justice!. This long-awaited publication unleashed a second
round of comments and criticisms, in particular by those phi-
losophers who in the meantime had developed cosmopolitan
theories from Rawls’s first book. My aim in this article is to
analyse this rich branch of literature that flourished over the
last fifty years and to discuss whether it is reasonable to con-
sider a global basic structure as the proper subject of justice.
Accordingly, I shall firstly introduce Rawls’s theory of distrib-
utive justice and explain why he assumes that the parties at the
international session of the social contract would exclude any
egalitarian consideration. Secondly, I will analyse the cosmo-
politan counter-arguments that have been raised against
Rawls’s statist view of justice and that mainly revolve around
the existence of a global basic structure, which is assumed to
have the same implications of justice that Rawls theorises for
the domestic basic structure. Thirdly, I shall face those think-
ers who believe that the right question to ask is not whether a
global basic structure exists or not, but rather if the creation
of a global basic structure can be grounded as a requirement
of justice — hence imposing a political duty to foster an institu-
tional reform at the global level. Although the main contribu-
tion of this article is supposed to consist in a systematisation of
some of the most relevant philosophical theories that have
been elaborated starting from the statist conception of justice
of Rawls, in the last section I shall draw some conclusions
from the theoretical and the empirical points that I will recol-
lect in the preceding analysis. In particular, I shall wonder
whether the existing asymmetries between the domestic and
the global order represent the winning argument for statist
thinkers, or rather the normative support for the creation of a
global basic structure can have practical implications also be-
fore the “longed-for” global basic structure becomes a proper
subject of justice.
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THE MORAL IMPLICATION 3

RAWLS’S THEORY OF JUSTICE

Rawls (1999a: 4) defines society as “a cooperative venture
for mutual advantage” that is characterized by both a conver-
gence of interests and a pervasive conflict. All the members of
this cooperative scheme have an interest in keeping it in place,
because every person is better off in society rather than in a
hypothetical scenario in which everyone is to live by herself.
The society produces extra benefits for all in comparison with
this hypothetical scenario, but how should extra benefits be
distributed among its members? The broad range of possible
responses to this simple question generates conflict, because
every member of the society, acting as a rational agent, has an
interest in getting the most out the cooperative surplus.

Therefore, principles of social justice are required for al-
locating rights, benefits and burdens of social cooperation. In
other words, to regulate what Rawls (2005: 258) defines as the
“the basic structure of society”, that is to say, “the way in
which the major social institutions fit together into one system,
and how they assign fundamental rights and duties and shape
the division of advantages that arise through social coopera-
tion”. The basic structure includes constitutional norms, the
rules on the division of property (e.g. private property vs. pub-
lic property) and on the economic system (e.g. free market vs.
socialism), the organisation of the family (e.g. patriarchal vs.
liberal family laws. See also Rawls 2001: 52-57; Abizadeh
2007: 322-325). It is important to note that in the contractual-
ist formulation of justice proposed by Rawls the principles of
justice apply exclusively to the basic structure and not to the
individual interactions that take place within it. Accordingly, a
principle that might be just for the basic structure may be in-
appropriate for a specific institution (e.g., a school, a private
association, a museum) or for relations among individuals
(e.g., a group of friends, a couple), and vice versa. In this
sense, Rawlsian justice can be defined as “dualist” in so far as
it draws a line between institutional design and individual eth-
ics, and the opposite, as utilitarianism for example, can be de-
fined as “monist”, meaning that it assigns the same principles
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4 FAUSTO CORVINO

to institutions and individuals (Murphy 2006; see also Julius
2003).

So far, the discourse proposed by Rawls might seem quite
linear, but the two pressing questions are: what are the princi-
ples of social justice that apply to the basic structure? And
how do we select them? The significant contribution of John
Rawls to political philosophy lies in the response to these two
questions. His declared aim is to bring to “a higher level of ab-
straction” (Rawls 1999a: 10) the classic theory of the social
contract, as previously developed by Locke, Rousseau and
Kant. For Rawls the correct principles of justice, those intend-
ed to regulate the basic structure of society, are the two prin-
ciples that rational and mutually disinterested agents would
choose in an initial fair situation. The latter is a mental device,
a thought experiment required to free conveying parties of the
temptation to select principles of justice that would best suit
their social and natural specificities. In fact, Rawls asks the
reader to imagine the parties in the original position as cov-
ered by a veil of ignorance. Namely, they do not know the
economic and political circumstances of their society, their
generation?, their conception of the good, their natural talents
and their position in society, but they are aware of their task —
choosing regulative principles for the basic structure of society
— and they know basic facts about politics, economics, anthro-
pology, psychology and sociology (Rawls 1999a: 118-119).
Under these restrictions, the parties are in a position of moral
equality that is not influenced by arbitrary contingencies of a
natural or social kind. Therefore, every decision reached in the
hypothetical original position is fair. The parties are provided
with a list from which they must pick up the principles of jus-
tice’. That is to say, they have to decide in which way the basic
structure of society should distribute “social primary goods”,
those goods of which every individual would like to obtain the
highest possible amount, independently of her own concep-
tion of the good (i.e. “rights”, “liberties”, “opportunities”,
“wealth”, “income” and “self-respect”, see Rawls 1999a: 54-
55)*. Rawls’s argument (1999a: 52-53; see also 2001: 42-43) is
that given the features of the original position, the parties,
conceived as rational and mutually disinterested’, will auto-
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THE MORAL IMPLICATION 5

matically choose two principles of justice: 2) each person is to
have an equal right to the most extensive scheme of equal
basic liberties compatible with a similar scheme of liberties for
others; ) social and economic inequalities are to be arranged
so that they are both (1) reasonably expected to be to every-
one’s advantage, and (2) attached to positions and offices
open to all.

The reasoning leading to the adoption of these principles
of justice is straightforward. Since I do not know which place I
will occupy in society — in virtue of social and natural circum-
stances — it is in my interest to strive for, among all available
social arrangements, the one in which those people in the low-
est positions are better off. This is called the “maximin” rule
of choice and consists of ranking different options according
to the severity of losses. The less severe the possible loss in
choosing one given option, the more preferable is that option.
Rawls (1999a: 132-133) puts it well when he writes that “the
two principles are those a person would choose for the design
of a society in which his enemy is to assign him his place”. The
logic behind the two principles is the same as asking a person
to cut the cake into equal slices and telling him that he will eat
the last slice left on the table. The only way for this person to
get a big slice is to cut the cake the most equally as possible,
since his slice will be the one every other dining companion
has declined.

The two principles are to be read in a serial order. The
priority of the first principle over the second one means that
economic advantages — even in terms of equality — cannot be
traded for a less than optimal basic scheme of liberties®. Not
every liberty is included in the basic list. Among the most im-
portant ones Rawls (1999a: 52-54) mentions: “political liber-
ty”, “liberty of conscience and freedom of thought”, “freedom
of the person”, “the right to hold personal property and free-
dom from arbitrary arrest”’.

The second principle is supposed mainly to regulate so-
cio-economic relations. Apparently, it looks rather uncontro-
versial. It suggests that injustice refers to inequalities that are
not to the benefit of all. But there are two expressions in the
formulation of the second principle that are suitable for mul-
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6 FAUSTO CORVINO

tiple interpretations: “everyone’s advantage” and “open to
all”. Careers might be “open to all” in two senses, one consist-
ing in formal equality of opportunity and the other one in fair
equality of opportunity. Whereas, the idea of inequalities be-
ing to “everyone’s advantage” might be captured by both the
principle of Pareto optimality and the difference principle.
Therefore, four possible combinations give rise to four differ-
ent conceptions of economic justice: the system of natural lib-
erty, natural aristocracy, liberal equality, democratic equality
(Rawls 1999a: 57). The interpretations that Rawls prefers are
the ones that lead to democratic equality, in which fair equali-
ty of opportunity is combined with the difference principle®.
The former implies that the institutions that make up the basic
structure should not merely ensure that offices and positions
are not assigned on the basis of gender, ethnicity, social class,
and so on (fair equality of opportunity), but they should also
guarantee that individuals with equal talents and motivations
have equal opportunities. This can be achieved, for example,
by financing public organisations that work aside private ones
in developing individual skills and talents. Accordingly, a soci-
ety in which all the most deserving tennis players are allowed
to compete for the top places in national rankings (with the
economic and social advantages that this implicates) but only
wealthy children can afford to rent a tennis court to practice
would fall short of fair equality of opportunity.

On the other hand, the difference principle maintains that
the only inequalities that are allowed in the distribution of so-
cial primary goods are those that favour the worst off (Rawls
1999a: 52-65). Therefore, if we imagine a society with only
three individuals, A, B, and C, we should first take as our ref-
erence point a hypothetical situation in which the three indi-
viduals have the same amount of social primary goods and
then we could accept that A accumulates more social primary
goods than both B and C only if A’s increase in wealth makes
B and C better off than they were (or would hypothetically be)
in a situation of perfect equality. Thus, even those subsequent
distributions that would be acceptable from the perspective of
Pareto efficiency, in which A gets wealthier without subtract-
ing anything from either B or C, would not pass the test of the
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THE MORAL IMPLICATION 7

difference principle unless the worse off between B and C gets
(even slightly) better off (see also Maffettone 2011: 44-57).
And it is important to note that fair equality of opportunity is
lexically superordinate with respect to the difference principle
(Rawls 1999a: 77), meaning that an increase in aggregate
wealth that benefits every member of the society cannot justify
an aristocratic shift to a society in which the least advantaged
(although being wealthier) are excluded from the competition
for offices.

In A Theory of Justice Rawls specifies that the two princi-
ples of justice only apply to the basic structure of society,
whose scope, he postulates, is domestic. Accordingly, justice
among foreigners only consists of the fair conduct of their
states (e.g. jus ad bellum, jus in bello), without any duty of so-
cio-economic justice involved (Rawls 1999a: 331-335)°. There
are therefore structural differences between the domestic and
the global order (see also Wenar 2006), and three main argu-
ments can be drawn in support of this thesis (see also Abi-
zadeh 2007). The first one is based on the coerciveness of do-
mestic society, which Rawls (1999a: 4) describes as “a more or
less self-sufficient association of persons who in their relation
to one another recognise certain rules on conduct as binding
and who for the most part act in accordance with them”. The
second one pertains to the need to split the cooperative sur-
plus fairly, given that “social cooperation makes possible a
better life for all than any would have if each were to live sole-
ly by his own efforts” (Rawls 1999a:4). The third one is that
the “effects” of the domestic basic structure “are so profound
and pervasive, and present from birth” (Rawls 1999a: 82).

Another possible way to conceptualise the scope of
Rawls’s theory of justice is to say that it extends along the
boundaries of existing social practices, which in turn consist of
a set of norms that assign benefits, burdens and opportunities
among their participants (James 2005b: 283-286). Where these
practices are in place, there emerges the need to devise norma-
tive principles for the basic institutions that govern the as-
signment of those goods that any individual interested in max-
imising her payoff wants to collect in the biggest possible
amount (i.e. social primary goods). Conversely, if social prac-
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8 FAUSTO CORVINO

tices do not exist, the appeal to normative principles of justice
becomes unsubstantiated. In this sense, the practices to which
the principles of justice apply represent their justification and
model their content — meaning that different practices may re-
quire different principles of justice. Therefore, the disanalogy
between the domestic and the global context explains why the
principles of justice get thinner as we move from the former to
the latter (see also Sangiovanni 2008; Nagel 2005).

Almost thirty years after A Theory of Justice, Rawls sought
to deepen the issue of justice beyond domestic borders by
publishing The Law of Peoples. In this book, that is supposed
to be an essay on international justice, Rawls (1999b: 30) re-
states that the parties in the first original position are repre-
sentatives of “free and equal, reasonable and rational citizens”
and the scope of the principles of justice they are called to
adopt is clearly domestic. Whereas, in order to explain how
states should regulate their interactions, Rawls resorts to a
second-level original position, where the parties are no longer
representatives of citizens but of “peoples” (see also Buchanan
2000: 698)°. As in the first original position, the participants
are modelled as rational, free, equal, covered by a veil of igno-
rance and unaware of their own comprehensive conception of
the good!!. They do not have geographical or economic in-
formation about their states. This time their task is to reach an
agreement on the content of the Law of Peoples, that is to say,
the law that governs “the basic structure of the relations be-
tween peoples” (Rawls 1999b: 33).

Before illustrating what the parties will agree on, it is es-
sential to note that Rawls distinguishes between different
kinds of peoples. Reasonable liberal peoples, decent peoples,
outlaw states, societies burdened by unfavourable conditions
and benevolent absolutisms. The first step of Rawls’s ideal
theory consists in extending the idea of social contract to lib-
eral peoples, that he briefly describes as guided by a demo-
cratic government, united by “common sympathies” and
committed to a moral and political understanding of rights
and justice” (Rawls 1999b: 23-25). Representatives of liberal
peoples under the veil of ignorance would agree on the follow-
ing principles of international justice (Rawls 1999b: 37): a)
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THE MORAL IMPLICATION 9

peoples are free and independent, and their freedom and in-
dependence are to be respected by other peoples; ») peoples
are to observe treaties and undertakings; ¢) peoples are equal
and are parties to the agreements that bind them; d) peoples
are to observe a duty of non-intervention; ¢) peoples have the
right of self-defense but no right to instigate war for reasons
other than self-defence; f) peoples are to honor human rights;
2) peoples are to observe certain specified restrictions in the
conduct of war; ») peoples have a duty to assist other peoples
living under unfavorable conditions that prevent their having a
just or decent political and social regime.

Differently from the first original position — the domestic
one — the parties are not given a menu of principles; rather
they see no reason to depart from the list given by Rawls, since
their main interest at this second level is to guarantee equality
and independence among states. Moreover, Rawls says, they
would also take the chance to set some standards of fairness
for international organizations. In particular, they would focus
on fair trade. Since the parties do not know the economic po-
tential of the country they represent, they will uphold, as has
already happened in the domestic case, “fair background con-
ditions” of justice (Rawls 1999b: 42-43).

The second step of Rawls’s ideal theory consists in ex-
tending the Law of Peoples to decent hierarchical peoples,
and to demonstrate that they would accept the same principles
that liberal people have adopted. Decency, in Rawls’s own
words, is “a normative idea of the same kind of reasonable-
ness, though weaker” (Rawls 1999b: 67). For a non-liberal so-
ciety to be classified as a decent hierarchical one, some condi-
tions must be met. The society should not have aggressive
aims; it should respect human rights; although not respecting
the liberal idea that citizens have equal rights, this society
should at least consider citizens as cooperating members; its
legal system should be guided by “a common good idea of jus-
tice” (Rawls 1999b: 64-67).

Given the veil of ignorance and this description of decent
hierarchical peoples, their representatives have an interest in
accepting the principles set by liberal people, for the sake of
their independence, integrity, the good of fellow-citizens and
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10 FAUSTO CORVINO

the benefits of trade. Nonetheless, the peculiarity of their situ-
ation is that they cannot use the original position at the first
level, because justice as fairness is a liberal idea, and they are
not liberal peoples. Hence, while liberal peoples use the origi-
nal position twice, hierarchical peoples do it only once, at the
second level.

As we can see, the principles of justice of the second orig-
inal position are entirely different from those of the first one.
In particular, Rawls imagines that when the parties are repre-
sentatives of citizens, and are required to act as rational and
mutually disinterested agents to set the principles of justice for
the basic structure of society, they adopt a strong principle of
socio-economic justice as the difference principle. But when
they are representatives of peoples, they just reach an agree-
ment on classic norms of international law, like mutual re-
spect, pacta sunt servanda, jus ad bellum and jus in bello. For
Rawls there is no global distributive justice, except for one
principle, the last on the list.

The eighth principle of the Law of Peoples says that well-
ordered peoples'? have a duty to assist burdened societies (not
aggressive societies that “lack the political and cultural tradi-
tions, the human capital and know-how, and, often, the mate-
rial and technological resources needed to be well-ordered”—
Rawls 1999b: 106) in moving into the club of well-ordered
peoples. This proviso is the only one in Rawls’ Law of Peoples
that seems to open the door to an international transfer of re-
sources. However, it would be a mistake to interpret it in so-
cio-economic terms, as the difference principle. For the pur-
pose of this assistance is not to meet a duty of justice in distri-
bution, but only to help burdened societies to set up just basic
institutions. Once this goal has been achieved, the assistance
can stop®.

Moreover, we should not even take as a given the eco-
nomic nature of this assistance, because for Rawls what bur-
dened societies need in order to lift from their condition are
not mainly economic resources. A well-ordered society does
not need to be wealthy, in Rawls’s own words: “the crucial el-
ements that make the difference are the political culture, the
political virtues and civic society of the country, it’s members’
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THE MORAL IMPLICATION 11

probity and industriousness, their capacity for innovation, and
much else” (Rawls 1999b: 108). Rawls is only interested in jus-
tice. Just societies have to help unjust societies — when it is
possible, meaning when they are not aggressive — to become
just. He is not primarily interested in the well-being of the in-
dividuals, only in the institutional arrangements in which they
live, and he clearly states it when he blames cosmopolitan
thinkers for having as their “ultimate concern [...] the well-
being of individuals and not the justice of societies” (Rawls
1999b: 119; see also Maffettone 2017).

THE COSMOPOLITAN CRITIQUES OF RAWLS

The structure that comes out of Rawls’s theory of domes-
tic and international justice is deeply influenced by his empiri-
cal perception of the world. In Rawls’s view, the world is
made up of almost entirely self-sufficient countries which en-
tertain limited forms of interactions (see Beitz 1999a: 133).
Accordingly, in this paragraph I shall analyse the first two
counterarguments that might be raised against the interna-
tional implications of Rawls’s theory of justice. The first one
consists of buying the theoretical setup of the two original po-
sitions — thus accepting Rawls’s idea that the basic structure of
society corresponds to the state — and in challenging the con-
clusions that Rawls assumes the parties would reach in the
second original position (Beitz 1999a: 136:143; Buchanan
2000). The second one accounts for a rejection of the empiri-
cal assumptions about national self-sufficiency and to an at-
tempt to broaden the scope of the principles of justice agreed
upon in the first-level original position (Beitz 1999a: 143-153;
Pogge 1989: 240-280; Scanlon 1973: 1066-1067; Barry 1973:
128-133; Moellendorf 2002; Brock 2009; Caney 2001).

Charles Beitz (1999a: 125-176) engages in both attacks.
Firstly, he argues that even if we accept Rawls’s description of
the world, when asked to choose the principles of internation-
al justice under the veil of ignorance, representatives of well-
ordered peoples would be unsatisfied with the list given by
him. Since they do not know if they will end up in oil-reach
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12 FAUSTO CORVINO

Norway or a desert place, they have all the interest in redis-
tributing these natural resources, for the same reasons that in-
duce them to neutralize the moral arbitrariness of natural tal-
ents through the difference principle. Applying an interna-
tional principle of resource distribution at the second-level
original position is even less troubling, Beitz argues, than
combining the principle of fair equality of opportunity with
the difference principle at the first level. For while natural tal-
ents are surely morally arbitrary, they also constitute part of
the self and require individual efforts to be developed (Beitz
1999a: 136-140). So, for example, Luciano Pavarotti was gift-
ed by nature with a voice that was worth millions of dollars.
But it is also true that Pavarotti had to do a lot of study and
work for developing his talent and control it. In the end,
someone might also object that Pavarotti has shown to deserve
the gift nature has decided to concede to him'*.

This kind of objection would not work against an interna-
tional distribution of resources because there is no particular
merit in being born on a vast oil field and making big money
out of it. Accordingly, Beitz wonders why agents adopting a
maximin rule of choice under the veil of ignorance would
agree on a drastic redistributive measure — like the difference
principle — at the first level but reject a less questionable prin-
ciple — the international redistribution of natural resources —
at the second level. Beitz (1999a: 140) simply concludes that
they have no reason to leave this principle out of the Law of
Peoples because it is “a purer case of something being ‘arbi-
trary from a moral point of view’ than the distribution of tal-
ents”. The distributive principle of resources should be con-
ceived as the difference principle in the first original position.
Every person has a claim to an equal share of all the available
resources in the world. Departures from this equal distribu-
tion are allowed only if they are to the greatest benefit of the
least advantaged (Beitz 1999a: 141-143).

Nonetheless, Beitz (1999a: 143-153) goes further and ar-
gues that Rawls is wrong in interpreting the world as made up
of independent societies that entertain marginal forms of in-
teractions among them. He thinks that a global scheme of so-
cial cooperation does already exist, so as a set of norms and
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THE MORAL IMPLICATION 13

institutions that regulate interactions between people living in
different countries”. The argument is very linear. Internation-
al trade and investment produce “substantial aggregate eco-
nomic benefits”, both in terms of growth and productivity,
that would not exist in a hypothetical scenario in which states
did not entertain mutual interactions (Beitz 1999a: 145). Ac-
cordingly, we should treat these aggregate benefits stemming
from international cooperation precisely in the same way as we
treat aggregate benefits created by social cooperation at the
domestic level, that is to say we should find a criterion of jus-
tice for fairly redistributing the global cooperative surplus.

Beitz provides many facts in support of his empirical
claim. States entertain economic, political and cultural rela-
tions. The volume of transactions across states has been con-
tinuously growing after the end of WWII and is destined to
grow even more. Capital does not respect any political bound-
ary. It gets continuously reinvested in societies that are differ-
ent from those in which it has been produced. These moves
generate both profits and risks that are unevenly distributed.
Investors seek cheap labour and low tariffs, and developing
countries are usually confronted with take-it-or-leave-it choic-
es. International interdependence brings about absolute gains
but at the same time contributes to widening the gap between
the poor and the rich (Beitz 1999a: 143-148)'. This fact would
not pass the test of the difference principle at the national lev-
el, so why should it be acceptable at the international one?
Moreover, global cooperation has brought to the creation of
“a global regulative structure”, which consists of financial in-
stitutions (IMF and the World Bank), trade rules and negotia-
tions (WTO), and international fora (e.g. G8, G20) which
constraint individual choices, model international cooperation
and have a visible impact on the lives of people living in the
most disparate parts of the word (Beitz 1999a: 148). Beitz
(1999a: 148-149) even goes so far as to maintain that “taken
together, these institutions and practices can be considered as
the constitutional structure of the world economy”.

If both a global scheme of social cooperation and a global
institutional framework already exist, Beitz argues, we should
not attribute moral importance to national boundaries.
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14 FAUSTO CORVINO

Rawls’s theory of justice should be corrected in the sense that
the parties in the original position must be unaware of their
n