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Abstract: Nation States have three defining characteristics: government of a territory,
rapport with a group of people and ownership of a sovereign power. All three of these
characteristics are undergoing changes. Several developments involve a redefinition of the
“State” and produce numerous contradictions, which can only be solved if we consider the
historicity of both the phenomenal essence and the conceptual essence of the State. We
need to rethink and reconceptualise the State within the context of the new tendencies and
transformations delineated by globalisation.
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THE CHANGING STATE

The most widespread form of public power in our times is the
Nation State. All of the 193 member States of the United Nations
are formally Nation States, even if many of these are composed of
populations having diverse nationalities (multi-nation States).

Nation States have three defining characteristics. The first is
the government of a continuous territory (albeit there are States
that also include overseas territories) that is well defined by bor-
ders. The second is a stable relationship with a group of people,
often not homogenous, but united by the fact of being citizens.
The third is the ownership of a sovereign power which is mani-
fested internally towards its citizens and externally towards other
countries'.

All three of these characteristics are undergoing changes. Bor-
ders are becoming manipulable. Citizenship is losing importance.
Exclusive sovereignty is becoming shared.

THE END OF TERRITORIES?

The idea of “nation” is associated with a territory demarcated
by a border, a boundary within which the State exercises its sov-
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ereignty. Borders organise space, define the world and operate as
a device of inclusion and of exclusion®.

Some borders consist of lines, others are border zones or
buffer zones. Borders are demarcated by natural elements (rivers,
mountain ranges), defined by long-standing use or by internation-
al treaties. Borders are recognised by international law because
Article 2.4 of the United Nations Charter requires the compliance
of nations’ “territorial integrity”.

But territories and borders may weaken’. Communication
passes over territories and cannot be completely kept under the
control of the State (Internet). Some goods and services circulate
freely thanks to free trade agreements. And regulatory power de-
taches itself from a specific territory”.

In turn, borders are becoming more “porous” and “mallea-
ble”: they are crossed, disappear, grow stronger, advance, retreat
and redefine themselves. Borders are, in a word, subject to strong
changes, dictated by diverse needs, some in the spirit of closure and
some in the spirit of openness (elasticity of borders).

Every day, borders are crossed by billions of travellers and by
an enormous quantity of goods. According to the data of the In-
ternational Air Transport Association (IATA), there were 1.11
billion passengers on international flights in 2011 and there are
expected to be 1.45 billion passengers in 2016: an increase of
5.3%. In 2014, the World Trade Organisation estimated that in-
ternational trade amounted to 19 trillion dollars in goods and 5
trillion dollars in services. In the fifty years spanning 1950-2000,
international trade multiplied 22 times.

In other cases, borders disappear: those between Syria and
Iraq, in the zone under the de facto control of the so-called “Is-
lamic State”, no longer exist. The Islamic State has “shifting but
definite borders” and occupies a territory that “coincides with
portions of at least two other sovereign States, both in an ad-
vanced process of disintegration, namely Iraq and Syria™.

Some borders are strengthened. Ukraine became independent
in 1991. In 2010, Ukraine reached an agreement with Russia for
the demarcation of its border, but by 2014, only approximately
200 kilometres of a nearly 2,000 kilometre-long border had been
demarcated. In April 2015, a decision was made to construct a wall
along the entire length of the border. The wall should be completed
in 2018.
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TERRITORIES, PEOPLES, SOVREIGNTY 3

Lastly, borders may advance and retreat. There are examples
of this in United States of America, Italy and Canada. In 1996,
while the cartographic borders remained unchanged, for immigra-
tion purposes the United States’ border with Mexico retreated
100 miles. Tllegal immigrants taken within 100 miles of the carto-
graphic border are treated as if they are at the border: they are
expelled using a rapid procedure. The decision to expel cannot be
challenged and can be taken without even considering possible
“refugee” status, because national law does not apply outside of
national territory’. Analogous standards were adopted by Austral-
ia in 2001 and 2005.

In other cases, borders are pushed forward. In 1991, the
American coast guard, operating outside of their national waters,
intercepted vessels transporting migrants fleeing from Haiti to
Florida and took them back to Haiti, without confirming whether
or not they were refugees’. In 2009, three Italian coast guard ves-
sels stopped barges filled with migrants that were outside of Ital-
ian national waters, transferring them onto military vessels, return-
ing them to Tripoli and delivering them to the Libyan authorities
without the migrants being informed or identified®. Since 1999, on
the basis of agreements with foreign authorities, Canadian author-
ities may carry out pre-inspections in foreign airports having de-
partures towards Canadian destinations and have the power to
either prohibit departure or permit passage for those requesting
asylum.

Finally, the European Union is in the process drawing and
redrawing its borders. In 2011, the “Zambrano” decision of the
European Court of Justice made reference to “the Union’s territo-
ry”’. Article 77.1.C of the Treaty on the Functioning of the Euro-
pean Union predicted an integrated system for the management of
its external borders'’. The Schengen Agreement, which went into
effect in 1995, together with the Schengen Borders Code (Regula-
tion (EC) No 562/2006) govern the management of external and
internal borders by regulating the types of checks to be carried
out, as well as by placing common rules on visas and the right to
asylum''. In 2004, the European Border and Coast Guard Agency
(Frontex) was created to manage operative cooperation at the
external borders of the European Union’s member States'’. The
Schengen Agreement consists of the 22 member countries of the
European Union as well as four other countries (Iceland, Liech-
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tenstein, Norway and Switzerland). The European Commission is
currently working to create a “European community border and
coast guard”.

The ongoing debate on the application of the Schengen
Agreement focuses on the role internal borders should play with
respect to external borders. Centrally located European States
request that States on the periphery of the Union manage immi-
gration, but the peripheral States ask that the European Union
manage immigration and that the immigrants be distributed be-
tween the various European countries.

A version of the idea of “border” has reappeared: the notion
of a “border zone” — not a line guarded by a police force, but
rather a buffer zone controlled by several policing agents. This
version of the idea of “border” has been experimented with in the
past, such as during the rule of the Roman Empire.

Lastly, the borders of the Union are redrawing themselves in
relation to different aspects of integration. Indeed, some Europe-
an norms are not applicable to certain countries because the Un-
ion is an entity of “variable geometry”.

One notices therefore a contradictory motion: the Nation
States are opening themselves to globalisation (international travel
and worldwide trade), but are also intensifying border control.
They are accepting the de-territorialisation of power, but also the
“comeback” of the territory.

A POPULATION OF RESIDENTS?

Nations are composed of citizens, members of a relatively
stable group defined as “people” — which is recognisable by its
own individual history, possesses certain identifying characteris-
tics (therefore making them distinct from other nations)” and is
relatively open'?.

However, Nations have changed from the moment in which a
large part of its residents consist of persons born in other coun-
tries. These persons are referred to by many diverse names: non-
citizen, alien, migrant, or economic, documented/undocumented,
regular/irregular, skilled, temporary immigrant, illegal immigrant,
asylum seeker or asylum shopper, refugee (with all of its variants,
including climate refugee). These persons make up a quarter of

ISSN 2283-7949
GLOCALISM: JOURNAL OF CULTURE, POLITICS AND INNOVATION

2016, 3, DOI: 10.12893/gjcpi.2016.3.6
Published online by “Globus et Locus” at wwuw.glocalismjournal.net

o090

Some rights reserved



TERRITORIES, PEOPLES, SOVREIGNTY 5

the population of Australia, one fifth in Canada, more than one
sixth in Austria, Sweden and Belgium and more than one tenth in
the United States, Germany, France and the United Kingdom".
In 1960, 77 million people lived in a country other than the one in
which they were born, and 150 million in 1990. In 2013, this
number increased to 232 million; in 2015, 244 million (more than
3% of the world’s population), of which 136 million were in de-
veloped countries®.

In Italy, there are approximately 5 million legal foreign resi-
dents (8.1% of the resident population). They make up 10.8% of
the workforce, 9% of the students in school, 8.2% of entrepre-
neurs/small business owners, and 8.5% of taxpayers (furnishing
5,6% of the total declared incomes and 5% of State revenues)"’.

The presence of such a high number of people coming from
other countries causes various problems to arise. These problems
will be discussed below.

1) What distinguishes and unifies their sense of identity? A
territory, a common language, a common history and collective
memory of this history'®, a common culture and principles, shared
institutions? Are family ties or social bonds sufficient to become
part of a national community?

2) Who is a citizen? The one who holds rights or rights and
duties (serving the country, paying taxes, participating in political
life of one’s community, etc.)? Does citizenship consist of the
right to have rights'’? Is it founded on the correspondence be-
tween legal order and subject??’

3) Which of these elements are exclusive? Despite coming
from different countries, is it not possible to live together in one
territory, learn a foreign language, respect the institutions of an-
other country and share a culture?

4) No national community is completely closed, but there are
differing degrees of openness. One asks, on the basis of what cri-
teria are people selected to be admitted into a community: on the
basis of nationality (such as the recent reception of Syrian mi-
grants in Germany), on the basis of education, of census? And
how discretionary is this selection? Does such a selection only
take into account the interests of the receiving community (such
as in the American case of selective immigration, where trained
professionals, scientists or those with higher learning are easily
admitted, because they can contribute to the life of the national

ISSN 2283-7949
GLOCALISM: JOURNAL OF CULTURE, POLITICS AND INNOVATION
2016, 3, DOI: 10.12893/gjcpi.2016.3.6
Published online by “Globus et Locus” at wwuw.glocalismjournal.net

o090

Some rights reserved
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community more than those who have little or no training)? Are
the interests of those asking to be received, fleeing from their
homeland, also taken into account? Should the right to citizen-
ship, as derived from international law, not be respected??'
Should there be an international limit to the State powers denying
a person citizenship — an act which essentially renders that person
stateless? (See the Rottmann judgment of the Court of Justice of
the European Union®, Pham v. Secretary of State for the Home
Department of the Supreme Court of the United Kingdom?®, and
Expelled Dominicans and Haitians of the Inter-American Court of
Human Rights**). On the contrary, can illegal immigration be
considered a crime? (in 2010, the Italian Constitutional Court
ruled on the crime of illegal immigration”, but many decisions
handed down by the Court of Justice of the European Union have
ruled on the “criminalisation” of illegal entry by foreigners®).

5) To what extent does each State tolerate multiple member-
ship (double or even triple citizenship) or grant to its own citizens
a further type of membership (such as in the case of the United
States where every naturalised person is both a citizen of the Unit-
ed States and of the federated state in which that person is resi-
dent)? Or, as in the case of the European Union, where citizens of
member States are seen as holders of an additional citizenship:
European citizenship (Article 8 of the Treaty of the European
Union), albeit a “thin” citizenship?*’

In short, with many residents coming from other countries,
States become places that welcome not only citizens, but also res-
idents, to whom must be given many of the rights which are guar-
anteed to its citizens (practically all, except political rights)*®. This
is why States cannot discriminate between persons®, and cannot
deny the recognition of human dignity’’, both because foreigners
have human rights (guaranteed by international treaties) which are
independent from the State and from national standards which
open the legal orders to international law (the obligations of the
national community with respects to the international community:
Article 10 Italian Constitution, Article 14 ECHR’!; Preamble,
Articles 3, 31, 32 and 33 of the 1951 Refugee Convention). The
result is a separation between rights and membership of the origi-
nal community, the Nation; a devaluation of citizenship; the ne-
cessity to view the foreigner’s rights through a prism other than
that of citizenship, not reducing them to national law but to hu-
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TERRITORIES, PEOPLES, SOVREIGNTY 7

man rights as recognised at the supranational level’’; but also a
destructive potential against the Constitution, which is the charter
of the citizens and represents a national community.

The fact that only a minority of foreign residents (who have
the right to acquire citizenship) actually request citizenship’,
demonstrates the emergence of a new form of State power territo-
riality. Except for the right to vote and political rights in general,
foreigners enjoy the same rights as citizens’*.

The recognition of these rights is also linked to some condi-
tions or duties (community of rights and duties: Article 2, Italian
Constitution). The most widespread condition is that of “dura-
tional requirements” based on the principle of “the longer the stay
the stronger the claim” (staying in the territory for at least 4 years,
as proposed by the British Prime Minister Cameron in the United
Kingdom, or for one year as proposed by the Christian Social
Union of Bavaria in Germany). Undergoing an examination of
civic integration (knowledge of the language and of society) was
recognised as being a legitimate requirement’. The question of
the length of stay (for a specific period of time) is also closely
connected to the financing of public services through the tax sys-
tem, or to the performance of civil service, as held by the Italian
Constitutional Court in Judgment no. 119 of 2015, in relation to a
law which excluded foreigners from such service even when legal-
ly resident on national territory’®. According to the Court, this is a
form of solidary participation in local community life, which cannot
be reserved only for citizens’’ (the same should be said for provid-
ing reciprocal obligations, as was recently proposed)’®.

In conclusion, contradictions also occur in the personal di-
mension of the State. National communities, composed of citi-
zens, defend themselves by closing themselves, but also choose to
welcome and help non-citizens in the process of integration. Nev-
ertheless, they are granted ownership of civil, economic and social
rights’” without being granted access to political rights.

SHARED SOVEREIGNTY?

According to the traditional point of view, the State is sover-
eign. Sovereignty has many meanings®: however, originally, it
indicates the highest power, the last resort and the source of all
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other types of authority. The assertion that the State is sovereign
has been long criticised as untrue — a “hypocrisy”*'.

In many parts of the world, State formations are created,
promoted or facilitated from the top down — from the United
Nations or from other States. It is sufficient to think of the inter-
ventions made by the UN in 2015 and 2016 to facilitate negotia-
tions on and the political process of forming governments in
States that had either “failed” or risked “failure”, like Libya and
Syria. The United Nations created The United Nations Support
Mission in Libya (UNSMIL). The President of the United States,
in his January 2016 State of the Union speech, observed that, “in
today’s world, we’re threatened less by evil empires and more by
failing States”.

States are conditioned by standards and institutions that they
themselves have helped to create and to which they have been
subjected. After the Second World War, the United States stipu-
lated around 700 treaties, of which they are a party™. In 2012-
2013, 8,000 international organisations were surveyed®”. There are
2,000 “global regulatory regimes” and 60,000 international private
or non-governmental organisations. There are more than 200 su-
pranational courts or quasi-judicial bodies. Thus, in the global
space there is a rising number of standards, administrative proce-
dures, bureaucracies and judgments, dictated and instituted in
order to set down common rules for global markets, promote and
protect universal rights, safeguard public property of worldwide
value and to ensure the effectiveness of supranational legal or-
ders™,

Supranational action extends into diverse fields including
guardianship of forests, inspection of fisheries, the regulation of
water use, protection of the environment, food safety and stand-
ards, financial and accounting standards, the management of the
Internet, the regulation of pharmacies, the protection of intellec-
tual property, the protection of refugees, general criteria on la-
bour issues, the regulation of competition, the financing of public
works, the regulation of commerce, finance, insurance, banks and
foreign investments, protection from terrorism, monitoring war
and the arms trade, maritime and air travel, the postal service and
telecommunications, the monitoring of nuclear energy use, money
laundering, migration, sports, health and many other fields*. The-
se and many other matters cannot only be regulated by the State
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TERRITORIES, PEOPLES, SOVREIGNTY 9

because the dimension of the problems to be solved is suprana-
tional. Consider, for example, the subject of migration; it can be
addressed solely with the aid of supranational organisations such
as the International Organization for Migration (instituted in
1951, with 157 member States), thanks to regional cooperation
(for example, of the European Union) as well as that of Nation
States.

In conclusion, supranational standards and institutions are
independent from the State and influence the State. State sover-
eignty is shared (and therefore, by definition, is no longer sover-
eign) insomuch as the State powers are redefined, divided and
reallocated, with a common assumption of responsibility. In this
way, States can perform tasks in areas that previously were unat-
tainable (one thinks of global warming or the fight against interna-
tional terrorism), while still being bound by higher decisions, of
which they often become only executors.

IMPLICATIONS AND CONTRADICTIONS

The reported developments involve a redefinition of the State
and produce numerous contradictions.

First of all, the territory, which seems to lose importance as
borders become more elastic and “malleable”, reasserts itself and
regains importance in two different ways. One is the rediscovery
and reinforcement of borders, when immigration reaches unac-
ceptable levels. Another way in which territory regains importance
is as an indicator of membership — inasmuch as the citizens of a
foreign State, by the fact of being physically present in the adopt-
ed State, enjoy the civil, social and economic rights assured to its
citizens.

This paradox is followed by a second paradox: national de-
mocracies are democracies of citizens, not of residents, because
the collectivity of that territory distinguishes itself in two parts:
citizens with political rights and residents devoid of such rights.
Territorial communities become divided: civic, economic and
social rights unite the communities, and political rights divide
them. Some States mitigate this contradiction by assigning, under
some conditions, even residents the right to vote for local institu-
tions. What remains open is the problem of the failed asymmetry
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between those who actually make the decisions (parliaments and
governments), representatives of the citizens, and the recipients of
the decisions, which also include foreigners without the right to
vote, violating the basic principle of democracy guod omens tangit
ab omnibus approbetur (“that which regards everyone, should be
approved by all”).

Thirdly, while States seek to standardise their own entry regu-
lations with those of other States, inasmuch as migration is no
longer a phenomenon controllable only on a national level, what
stands out is the way in which States give residents rights, from
social rights (the fruition of institutions for well-being, health,
education and work) to civil and political rights (principally those
pertaining to naturalisation procedures), because these rights are
considered to be closely tied to sovereignty.

Finally, the State is where representative democracy has de-
veloped. If the State becomes a subsidiary of sovereign organisms,
does democracy weaken? If sovereignty is shared and State duties
are passed on to supranational public powers, democratic controls
on exercising these duties will no longer be possible in a direct
mode, but only indirectly, through the State and will therefore be
less efficient. In the global legal space, it is sought to mitigate this
deficit of democracy through the multiplication of institutes and
procedures of “deliberative democracy”. This is not enough, how-
ever, to make up for the absence of representative democracy.

The observations put forward confirm a general conclusion
that has been already reached by scholars of the State, but often
forgotten by jurists — the historicity of the phenomenon of the
State, not only its phenomenal essence, but even its conceptual
essence’®. Not only the State changes, but also our understanding
of the State. If it were needed, one could remember one of the
most well-known concepts of the State, that formulated by Hans
Kelsen. In numerous works written between the 1920s and the
1950s, he argued that the essence of the State consisted of a cen-
tralised legal system?. In his autobiography, the author of this very
well-known theory of the State observed that, far from being a
universally valid and applicable theory, it had arisen within a con-
text that was both limited and historically determined, condition-
ing its formation®. This proves the erroneous conclusion drawn
by one of the greatest historians of the State, Leopold van Ranke,
who claimed that “States are divine thoughts”*’, unless we accept
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TERRITORIES, PEOPLES, SOVREIGNTY 11

that even God can change his mind depending on the circum-
stances. In a known statement by the jurist and politician Johann
Caspar Bluntschli, it also demonstrates the mistakenness of the
idea of the necessary division of the world into States and the nec-
essary parallelism between State and Nation. According to
Bluntschli:

Every Nation is legitimised to construct a State. Just as humanity is divided
into a certain number of Nations, so the world shall be divided into many States.
For every Nation, one State. For every State, a national entity™,

The theories of dissipation and disappearance of the State are
hasty, beginning with that expressed by Sapieha in Schiller’s un-
finished drama, Demzetrius, Act P*.

We are ultimately left with an important and grandiose task
for the study of law: to rethink and reconceptualise the State with-
in the context of the new tendencies and transformations deline-
ated here: internal changes deriving from shifting borders and
from the redefinition of the personal basis of the State (made up
of the people), and external changes, deriving from the integration
of the State into higher functional unities which exercise a shared
sovereignty.
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